
 

 

February 16, 2024 
 
H. Thomas Byron III, Secretary 
Committee on Rules of Practice and Procedure  
Administrative Office of the United States Courts 
One Columbus Circle, NE, Room 7-300 
Washington, D.C. 20544 
 

Re: Proposed Amendments to the Federal Rule of Civil Procedure Related to 
Multidistrict Litigation and Privilege Log Practices 

 
Dear Mr. Byron: 
 
As lawyers for corporations that are frequently engaged with the federal civil justice system, we 
write to highlight our deep concerns about (1) the problems that arise in the management and 
resolution of mass-tort multidistrict litigation proceedings (MDLs) caused by unexamined and 
unsupported claims and (2) the costs and inefficiencies arising out of the expectation that 
producing parties must log all documents that are withheld from discovery on the basis of 
privilege and other protections.  We urge the Advisory Committee on Civil Rules to revise the 
“Preliminary Draft”1 of Federal Rules of Civil Procedure (FRCP) amendments in order to 
address these problems directly. 
 
MULTIDISTRICT LITIGATION 
 
The MDL “Rules Problem” 
 
Compliance with the FRCP provisions designed to enforce the basic elements of a legal claim, 
including rules 3, 7, 8, 9, 10, 11, and 12, helps ensure that the constitutional requirements of 
Article III standing and an actual case or controversy are satisfied.  Unfortunately, these rules are 
not having this effect in mass-tort MDLs.  It is a well-observed phenomenon that substantial 
numbers of claims asserted in mass-tort MDLs do not, upon examination, satisfy the most basic 
elements, including whether the plaintiff was exposed to the alleged cause of harm.  These 
insufficient claims undermine transferee courts’ ability to manage MDLs by complicating early 
case management decisions, slowing the litigation, impeding bellwether case selection, and 
requiring significant and unnecessary expenditures of time and money.  In addition, they can 
thwart the possibility of timely resolution by depriving counsel and parties of the information 
they need to assess litigation risks and valuation.  It is fundamentally unfair and contrary to the 
principles of civil justice to force defendants to defend against—often for many years—claims 
where the plaintiff did not use the product, did not suffer an injury within the scope of the 
litigation, did not transact business with the defendants, or when the pertinent statute of 
limitations has run. 
 

 
1 Preliminary Draft, Proposed Amendments to the Federal Rules of Appellate, Bankruptcy, and Civil Procedure 
(Aug. 2023), https://www.uscourts.gov/sites/default/files/2023_preliminary_draft_final_0.pdf. 

https://www.uscourts.gov/sites/default/files/2023_preliminary_draft_final_0.pdf
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The MDL “Rules Solution” 
 
The proposed Rule 16.1 should include a prompt for judges and parties to prevent unexamined 
and unsupported claims, a new tool that does not currently exist.  Unfortunately, as drafted, the 
proposed Rule 16.1 subsection (c)(4) is inadequate for the task, primarily because it conflates the 
foundational requirement of claim sufficiency with the separate and subsequent matter of 
procedures for exchanging discovery information.  But a modest edit aimed at establishing the 
expectation of compliance would serve the profound prophylactic function of deterring 
unsupported claims.  We suggest subsection (c)(4) should be revised along these lines: 
 

“how and when the parties will exchange sufficient information regarding each plaintiff 
will be provided to establish standing and the facts necessary to state a claim, including 
facts establishing the use of any products involved in the MDL proceeding, and the 
nature and time frame of each plaintiff’s injury about the factual bases for their claims 
and defenses.”  

 
This language would not require a claim-by-claim compliance process—just as current FRCP 
provisions do not do so in non-MDL cases.  However, requiring a discussion of the disclosure 
process would provide assurance that judges and parties will secure better information for 
making early case management decisions, including discovery, any motion practice, selection of 
cases for trial. 
 
PRIVILEGE LOGS 
 
The Privilege Log “Rules Problem” 
 
Rule 26(b)(5)(A) requires parties who withhold information under a claim of privilege or other 
protection to describe the nature of the withheld items “in a manner that … will enable other 
parties to assess the claim.”2  Many courts and parties misconstrue Rule 26(b)(5)(A) to require 
document-by-document privilege logs in all cases despite the 1993 Committee Note’s 
observation that detailed privilege logs “may be appropriate if only a few items are withheld, but 
may be unduly burdensome when voluminous documents are claimed to be privileged or 
protected, particularly if the items can be described by categories.”3  Indiscriminate document-
by-document privilege logs are one of the most labor-intensive, burdensome, costly, and 
wasteful parts of pretrial discovery in civil litigation.  The costs and burdens, which can exceed 
$1 million for logging in a single case, are increasing dramatically as the volume of data and 
communications increase exponentially—and the advent of new technology (including artificial 
intelligence) is not appreciably lowering the costs of preparing privilege logs due to the large 
increase in data volume.   
 

 
2 FED. R. CIV. P. 26(b)(5)(A)(ii).   
3 FED. R. CIV. P. 26(b)(5) advisory committee’s note to 1993 amendment (“The rule does not attempt to define for 
each case what information must be provided when a party asserts a claim of privilege or work product protection. 
Details concerning time, persons, general subject matter, etc., may be appropriate if only a few items are withheld, 
but may be unduly burdensome when voluminous documents are claimed to be privileged or protected, particularly 
if the items can be described by categories.”) 
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Rule 26(b)(5)(A), which was written when most documents were retained in paper form, does 
not distinguish between appropriate and unduly burdensome logging, and the 1993 Committee 
Note gets lost in the voluminous notes to the 13 amendments to Rule 26 since 1937.4  The 
misinterpretation of Rule 26(b)(5)(A) is imposing unjustifiable expenses by hindering courts and 
parties from making use of more efficient and less costly alternative methods to comply with the 
rule (including making use of advanced technology).  It is also fostering ancillary disputes about 
privilege logs as a tactic in litigation to impose increased financial burdens on litigants to force 
the compromise of claims and defenses without respect to the merits.  Privilege log disputes 
hardly ever result in the production of documents or data that are dispositive of a case or claim. 
 
The Privilege Log “Rules Solution” 
 
To address the Rule 26(b)(5)(A) problem, the Preliminary Draft would amend two other rules, 
Rule 26(f) and Rule 16(b), to require parties to discuss, and prompt judges to order, the timing 
and method for compliance with Rule 26(b)(5)(A).  Unfortunately, this proposal will not achieve 
its purpose of ameliorating the excessive costs of preparing logs because it does not make any 
changes to the source of the problem, Rule 26(b)(5)(A).   
 
We support the suggestion by Facciola and Redgrave5 and Lawyers for Civil Justice6 that the 
Committee should amend Rule 26(b)(5)(A) and accompany such an amendment with a 
Committee Note clarifying that Rule 26(b)(5)(A) does not specify the method of compliance and 
further that, absent unusual circumstances, there is a presumption that parties are not required to 
provide logs of trial-preparation documents created after the commencement of litigation, 
communications between counsel and client regarding the litigation after service of the 
complaint, or communications exclusively between a party’s in-house counsel and outside 
counsel during litigation.  This suggestion would help ensure that courts and parties turning to 
Rule 26(b)(5)(A) for guidance will learn that the FRCP require parties to take the initiative in 
addressing and reaching agreement on the scope, structure, content, and timing of privilege logs 
at the appropriate time in each case.   
 
CONCLUSION 
 
We respectfully urge the Committee to revise Rule 16.1 subsection (c)(4) to prompt MDL judges 
and parties to avoid the well-known problems that unexamined and unsupported claims cause in 
mass-tort MDL proceedings.  Doing so would provide a pragmatic tool that MDL judges 
otherwise do not possess to prevent being overwhelmed with insufficient claims that must be 
dealt with further down the road.  The Committee should also revise the privilege log 
amendments to address the Rule 26(b)(5)(A) problem by explaining that alternative methods can 

 
4 To find committee notes to a specific section of the rule, practitioners and courts need to know the year that section 
was amended. Importantly, the Committee’s Proposal does not include a cross-reference in Rule 26(b)(5)(A) 
referring to the amendments and committee notes to Rules 16(b) and 26(f)(3)(D). 
5 Letter from Hon. John M. Facciola (ret.) and Jonathan M. Redgrave to H. Thomas Byron III, Secretary, 
Committee on Rules of Practice and Procedure (Jan. 31, 2023) , https://www.uscourts.gov/sites/default/files/23-cv-
a_suggestion_from_facciola_and_redgrave_-_rules_16_and_26_0.pdf. 
6 Lawyers for Civil Justice, The Direct Approach: Why Fixing the Rule 26(b)(5)(A) Problem Requires an 
Amendment to Rule 26(B)(5)(A), Oct. 4, 2023, https://www.regulations.gov/comment/USC-RULES-CV-2023-0003-
0007.  

https://www.uscourts.gov/sites/default/files/23-cv-a_suggestion_from_facciola_and_redgrave_-_rules_16_and_26_0.pdf
https://www.uscourts.gov/sites/default/files/23-cv-a_suggestion_from_facciola_and_redgrave_-_rules_16_and_26_0.pdf
https://www.regulations.gov/comment/USC-RULES-CV-2023-0003-0007
https://www.regulations.gov/comment/USC-RULES-CV-2023-0003-0007
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and should be employed to avoid significant burdens on parties, non-parties, and courts that are 
not worth the price.  An amendment to Rule 26(b)(5)(A) referring to the new Rule 26(f) and 
16(b) provisions, together with a Committee Note as described above, will inform and enable 
courts, parties, and non-parties to customize logging forms and procedures to ensure effective 
and efficient logging. 
 
Thank you for your consideration. 
 
Sincerely, 
 
Robert A. McCarter 
Senior Vice President and Associate General Counsel 
Altria  
 
Bart A. Whitley 
Senior Vice President 
Head Global Litigation 
Bayer U.S. LLC 
 
Michelle T. Quinn 
Executive Vice President, General Counsel 
Becton, Dickinson and Company 
 
J. Patrick Elsevier, JD, PhD 
Senior Vice President, Litigation, Government Investigations and HR Law 
Donald C. Le Gower  
Vice President, Litigation and Government Investigations 
Bristol Myers Squibb 
 
Thomas C. Hogan, Esq. 
Senior Vice President and Associate General Counsel 
The Cincinnati Insurance Company 
 
Susan A. Stone 
Executive Vice President and General Counsel 
CNA 
 
Thomas A. Warnock, Sr. 
VP Deputy General Counsel, Chief of Litigation 
Corteva Agriscience 
 
Jennifer Vance 
Executive Vice President, Secretary and General Counsel 
COUNTRY Financial 
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Lisa A. Stephenson 
VP - General Counsel 
CRST The Transportation Solution, Inc. 
 
Katherine J. Evans 
Chief Legal Officer 
CSAA Insurance Group  
 
John F. Brenner 
Senior Vice President, Litigation 
CVS Health 
 
Taras G. Szmagala 
Executive Vice President and Chief Legal Officer 
Eaton Corporation 
 
Jill D. Jacobson 
Vice President and General Counsel 
Electrolux North America, Inc. 
 
Justin A. Anderson 
Assistant General Counsel for Litigation 
Exxon Mobil Corporation 
 
Douglass Lampe 
Counsel 
Ford Motor Company 
 
Jeffrey A. Taylor 
Executive Vice President and General Counsel 
Fox Corporation 
 
Felicia Manno 
Global Chief Counsel, Litigation and Investigations 
GE HealthCare 
 
Neal Dahiya 
Vice President, Litigation 
Genentech 
 
Craig B. Glidden 
Executive Vice President for Global Public Policy, Cybersecurity, and Legal 
General Motors 
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Jean Showalter  
AVP, Corporate Legal and Assistant Secretary 
Grange Insurance Company 
 
James Ford 
Senior Vice President and Group General Counsel 
Brennan Torregrossa 
Senior Vice President of Litigation, Investigations, Digital, and Privacy 
GSK LLC 
 
Anthony B. Corleto 
Chief Legal and Compliance Officer 
HAI Group 
 
David Robinson 
Executive Vice President and General Counsel 
The Hartford 
 
Mary-Alice Barrett 
Assistant Secretary 
Hoffman-LaRoche 
 
Tom Vanderford 
Associate General Counsel; Executive Director, Litigation 
Hyundai Motor America 
 
Erik Haas 
Worldwide Vice President, Litigation 
Johnson & Johnson 
 
Tracey Van Dillen 
Head of Litigation and Employment Law 
Kenvue 
 
Damon Hart 
Executive Vice-President, Chief Legal Officer and Secretary 
Liberty Mutual Insurance 
 
Max Heerman 
Director-Litigation 
Medtronic 
 
James Holston  
Managing Counsel, Litigation 
Merck & Co., Inc. 
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Cynthia L. Randall 
Deputy General Counsel, Litigation 
Microsoft Corporation 
 
Marilyn McClure-Demers 
Vice President, Corporate Litigation & Discovery  
Nationwide  
 
Robert Sikellis 
Global Head of Litigation and Investigations 
Novartis 
 
Barak Ben Arye 
General Counsel 
NovoCure Limited 
 
Marc E. Fishman  
Vice President, Deputy General Counsel 
Head of Litigation, North America 
Novo Nordisk Inc. 
 
Gerard M. Devlin 
Vice President 
IP, Litigation & Investigations, Labor & Employment 
Organon & Co 
 
Joseph D. Heyd 
Vice President and Chief Litigation Counsel 
The Procter & Gamble Company 
 
Eric Santoro 
Head of Global Litigation and Investigations 
Reckitt 
 
Ginamarie Alvino 
Vice President, Director, Legal Reform 
RiverStone Claims Management LLC 
 
Michael Lisi 
Head of Legal  
Roche Diagnostics Solutions 
 
Marisa A. Trasatti 
General Counsel and Vice President 
Sciton, Inc. 
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Michael H. Lanza 
Executive Vice President and General Counsel 
Selective Insurance Group, Inc. 
 
Jeanne E. Walker 
Associate General Counsel, Information Governance and e-Discovery 
Global Litigation 
Shell USA 
 
Mary L. Garceau 
Senior Vice President, Chief Legal Officer and Secretary 
The Sherwin-Williams Company 
 
Heather Boyer 
President and CEO 
Society Insurance 
 
Keesha-Lu M Mitra 
Senior Vice President and General Counsel 
State Farm Mutual Automobile Insurance Company 
 
Courtney Camp Enloe 
Senior Vice President, Deputy General Counsel,  
and Chief Litigation Counsel 
3M 
 
Elizabeth B. Gibson 
Deputy General Counsel, Vice President 
Enterprise/Brand Protection and Litigation 
Toyota Motor North America, Inc. 
 
John R. Lytle 
Director of Products Litigation 
U-Haul International, Inc. 
 
Antony Klapper 
Deputy General Counsel, Product Liability and Regulatory 
Volkswagen Group of America 
 
Ryan Andrus 
General Counsel and Sr. Vice President 
WCF Mutual Insurance Company 
 
Frank Carrino 
Executive Vice President, Corporate Secretary and Special Counsel 
Westfield 
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Sarah H. Richardson 
Senior Litigation Counsel 
W. L. Gore & Associates 
 
Chad Phipps 
Senior Vice President, General Counsel and Secretary 
Zimmer Biomet 
 
Laura J. Lazarczyk 
Chief Legal Officer 
Zurich North America 
  


