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INTRODUCTION
This case is part of multidistrict litigation involving the abuse of
prescription opioids, an issue of “enormous public interest and significance.”
In re National Prescription Opiate Litig., 2019 WL 7482137, at *2 (6th Cir.
Oct. 10, 2019). But these plaintiffs, Lake and Trumbull Counties, are not suing
the pharmaceutical companies that manufactured and marketed opioids or the
doctors who prescribed them. Rather, the Counties are suing pharmacies,
claiming that they contributed to a public nuisance when their employees filled
doctors’ prescriptions.

That claim never should have seen a courtroom

because an Ohio statute abrogates all common-law public-nuisance claims
based on the distribution or sale of products. To make matters worse, during
trial the parties learned of juror misconduct so egregious that the Counties’
own counsel conceded that a mistrial was necessary. For either reason or
both, this Court should grant mandamus and forestall the upcoming bench
trial on billions of dollars the Counties seek in purported “abatement.”
At the threshold, Ohio has flatly foreclosed the Counties’ claim. The
Ohio Product Liability Act (OPLA) “abrogate[s] all common law product
liability claims or causes of action.” Ohio Rev. Code Ann. § 2307.71(B). And
Ohio defines a “[p]roduct liability claim” to include “any public nuisance claim
1

or cause of action at common law” based on the “supply,” “distribution,” or
“sale of a product.” Id. § 2307.71(A)(13) (emphasis added). That definition
plainly encompasses the Counties’ claim.

The district court, however,

reasoned based on legislative history that OPLA was intended to abrogate
only those public-nuisance claims that seek compensatory damages. “No
resort to . . . an examination of the legislative history is warranted” when the
statute is “unambiguous.”

State ex rel. Brinda v. Lorain Cnty. Bd. of

Elections, 874 N.E.2d 1205, 1211 (Ohio 2007) (citation omitted).
Notwithstanding OPLA’s plain text, this case proceeded to a jury trial
on liability. During trial, the district court learned that a juror had conducted
outside research into the testimony of one of the pharmacies’ witnesses and
printed fliers on the subject for every other juror. The court stated that it had
never seen “anything like this” in 22 years. Tr. 3725:14-15. Even the Counties’
lead counsel initially urged that a “mistrial is appropriate.” Tr. 3770:2. Those
reactions were warranted because a juror’s provision of outside evidence to
other jurors on a contested issue requires a mistrial, absent clear
harmlessness. See In re Beverly Hills Fire Litig., 695 F.2d 207, 215 (6th Cir.
1982). Here, the misconduct was far from harmless: the outside evidence
showed that the pharmacies were charging money for a life-saving drug that
2

was available elsewhere for free—lawful behavior that nevertheless fed into
the Counties’ narrative that the pharmacies were improperly motivated by
profit. Yet the court repeatedly pressed the Counties to rethink their position,
and even suggested that it might not try the case again if they did not. Then,
after dismissing the offending juror and questioning the rest, the court allowed
the trial to proceed.
Not surprisingly, the tainted jury found the pharmacies liable for
substantially contributing to an opioid public nuisance. The district court then
declined to certify its rulings on OPLA and juror misconduct for interlocutory
appeal under 28 U.S.C. § 1292(b). Absent this Court’s immediate intervention,
the case will now proceed to a costly and needless bench trial on the Counties’
multibillion-dollar claim for relief, followed by potentially indefinite delay
while the parties await the district court’s award, let alone if the district court
allows the Counties to pursue other outstanding claims in a second round of
discovery and trial. All the while, the pharmacies will face unusual pressure
to settle with the Counties—a result that the district court has openly
advocated since the beginning of the MDL. This case cries out for immediate
appellate oversight. The Court should issue a writ of mandamus requiring the

3

district court to enter judgment for the pharmacies, grant a mistrial, or at a
minimum certify the relevant orders for interlocutory appeal.
STATEMENT OF FACTS
A.

The Governing Ohio Statute

The Ohio Product Liability Act is a comprehensive statutory regime
“intended to abrogate all common law product liability claims or causes of
action.” Ohio Rev. Code Ann. § 2307.71(B). The Act defines a “product liability
claim” to include two types of actions. First, a product-liability claim “means
a claim or cause of action that is asserted in a civil action . . . and that seeks to
recover compensatory damages from a manufacturer or supplier for death,
physical injury to person, emotional distress, or physical damage to property.”
Id. § 2307.71(A)(13). Second, a product-liability claim “also includes any public
nuisance claim or cause of action at common law in which it is alleged that the
design, manufacture, supply, marketing, distribution, promotion, advertising,
labeling, or sale of a product unreasonably interferes with a right common to
the general public.” Id. Taken together, OPLA abrogates all product-based
claims that either seek a particular remedy (certain kinds of compensatory
damages) or are based on a particular theory (the product contributed to a
public nuisance).

4

When OPLA was first enacted in 1988, the statute did not expressly
abrogate all product-liability claims, nor did it specifically discuss publicnuisance claims. See Ohio Rev. Code Ann. § 2307.71(M) (1988). And in the
years following OPLA’s enactment, the Ohio Supreme Court applied the
statute narrowly. In LaPuma v. Collinwood Concrete, 661 N.E.2d 714, 716
(Ohio 1996), for example, the court held that OPLA abrogated only those
product-liability claims that sought non-economic damages.

In Carrel v.

Allied Products Corp., 677 N.E.2d 795, 800 (Ohio 1997), the court held that
OPLA did not abrogate “the common-law action of negligent design.” And in
City of Cincinnati v. Beretta U.S.A. Corp., 768 N.E.2d 1136, 1143-1145 (Ohio
2002), the court allowed certain product-based public-nuisance claims to
proceed, over a dissent’s warning that the majority had taken “the ill-advised
first step toward transforming nuisance into ‘a monster that would devour in
one gulp the entire law of tort,’ ” id. at 1157 (citation omitted).
Following those decisions, in 2005 the Ohio General Assembly amended
OPLA to clarify the statute’s intended broad scope, specifying that OPLA is
“intended to abrogate all common law product liability claims or causes of
action.” Ohio Rev. Code Ann. § 2307.71(B) (emphasis added); see 2004 Ohio
Laws File 144. Nevertheless, plaintiffs continued to bring public-nuisance
5

claims under Ohio common law based on allegedly harmful products. See, e.g.,
City of Toledo v. Sherwin-Williams Co., 2007 WL 4965044 (Ohio Ct. Com. Pl.
Dec. 12, 2007). The General Assembly responded yet again in 2007, and this
time it left no room to maneuver: it expressly defined product-liability claims
to “include[] any public nuisance claim” under Ohio common law based on
(among other things) the “supply,” “distribution,” or “sale of a product.”
2006 Ohio Laws File 198 (codified at Ohio Rev. Code Ann. § 2307.71(A)(13))
(emphasis added).
B.

OPLA Claims In The MDL

In this MDL, several Ohio plaintiffs have asserted common-law publicnuisance claims against companies that manufacture, distribute, and dispense
opioids. Whether OPLA abrogates those claims first arose in earlier motion
practice in the MDL. Summit County and the City of Akron brought a
common-law public-nuisance claim and sought purported “abatement.” The
defendants in that case moved to dismiss the nuisance claim under OPLA, and
Magistrate Judge Ruiz agreed that “the plain language of the statute”
abrogated the claim. Doc. 1025 at 64.
The district court rejected the magistrate judge’s recommendation.
Doc. 1203 at 28. The court focused on a comment in the legislative history that,
6

in amending OPLA in 2005, the General Assembly had “intended to supersede
the holding of the Ohio Supreme Court in Carrel.” Id. at 24 (quoting 2004 Ohio
Laws File 144). The court inferred from the explicit reference to Carrel that
the General Assembly had intended not to supersede LaPuma’s holding that
the 1988 version of OPLA abrogated only claims for compensatory damages.
Id.

The district court likewise dismissed the relevance of the 2007

amendment—which specifically forecloses any common-law public-nuisance
suit—because another snippet of legislative history suggested that the
amendment was “not intended to be substantive” but rather “to clarify the
General Assembly’s original intent” in enacting OPLA. Id. at 24-25 (quoting
2006 Ohio Laws File 198).
In this case, Lake and Trumbull Counties brought a similar publicnuisance claim under Ohio common law against pharmacies that dispense
prescription opioids. The Counties sought billions of dollars for past and
present harms, styled as “abatement” in their complaints. Doc. 3326 ¶ 655(p);
Doc. 3327 ¶ 655(p). The pharmacies moved to dismiss the Counties’ claim as
abrogated by OPLA. Doc. 3340-1 at 30. The district court denied the motion,
relying on its prior ruling. Doc. 3403 at 32-33. The case proceeded to a jury
trial on liability.
7

C.

Juror Misconduct At Trial

From the start of the liability trial, the Counties sought to develop a
theme that the pharmacies’ supposed corporate greed led them to profit from
opioid addicts. The Counties contended in their opening arguments that “it
wasn’t profitable to follow the law” and that the pharmacies “could make
money by selling.” Tr. 92:24-93:3. The Counties returned to that theme when,
in response to a juror’s question about whether Walgreens provides free
naloxone—a life-saving medication that can reverse an opioid overdose—the
Counties’ counsel cross-examined a Walgreens employee to show that
Walgreens charges customers for naloxone. Tr. 3292:3-3293:15.
After hearing that testimony, Juror #4 went home and conducted
independent internet research into the availability of naloxone. She printed
copies of a flier stating that naloxone was available elsewhere for free, made
one available to each of the other jurors, and discussed the availability of free
naloxone with them. Tr. 3717:22-3721:6. Upon learning of the misconduct, the
court dismissed Juror #4. Id. Other jurors then confirmed that they had
received the flier, that some had reviewed the flier, and that the flier or Juror
#4 had informed some of them that naloxone is available elsewhere for free.
Tr. 3727:12-3764:3.
8

Counsel for both sides immediately recognized the need for a mistrial.
The Counties’ counsel admitted that the information could favor the Counties
because it fed into the Counties’ theory that the pharmacies were motivated
by greed. Tr. 3723:7-12. Defense counsel agreed that “[i]t’s clearly prejudicial
to the companies here that you could get it for free, isn’t it terrible that these
companies are charging for it.” Tr. 3765:7-9; see Tr. 3766:24-3767:8. The
Counties’ counsel also acknowledged the incurable problem that the outside
evidence “affects everybody whether they recognize it or not.” Tr. 3769:12-15.
He explained that, under the circumstances, a “mistrial is appropriate. That’s
my candor to the tribunal which I owe under my ethical obligation.”
Tr. 3770:1-3.
The district court also recognized that the juror misconduct was
egregious. The court remarked that “I’ve been a judge 22-some years” and
“I’ve never had a juror, to my knowledge, do anything like this.”
Tr. 3725:14-15. But the court warned that “[i]f we have to stop the trial,” it
would “be a long time” before “we’ll do it again.” Tr. 3771:1-4. The court
directed the parties to reconsider their positions over the weekend, Tr. 3770:47, and concluded by “emphasiz[ing]” that “[i]f we have to stop this trial, I’m

9

not making any commitment as to when or if I will retry the case.”
Tr. 3779:11-13.
The pharmacies promptly moved for a mistrial.

But following the

district court’s admonitions, the Counties reversed course. The court denied
the pharmacies’ motion on the ground that, because the juror misconduct had
been revealed before the jury reached a verdict, the court could assess any
influence on the remaining jurors through individualized questioning.
Tr. 3785:5-3789:24. The court then brought in each juror for one to two
minutes and asked whether the juror could remain impartial after Juror #4’s
misconduct. Tr. 3796:23-3808:25. After each juror denied bias, the trial
proceeded.
D.

Post-Trial Motions

On November 23, 2021, the jury returned a verdict finding the
pharmacies liable for contributing to a public nuisance. On December 21, 2021,
the pharmacies filed motions for judgment as a matter of law under Rule 50(b)
and for a new trial under Rule 59. Among the many reversible errors those
motions identified was the district court’s atextual ruling that the
implementing regulations of the Controlled Substances Act impose duties on
corporations that own pharmacies to maintain systems for aggregating and
10

analyzing prescription data and “red flags.” The pharmacies also moved under
Section 1292(b) to certify for interlocutory appeal the district court’s orders
denying their motion to dismiss and denying a mistrial.1
On January 31, 2022, the district court denied the motion for
certification. Doc. 4251. The court concluded that the motion was redundant
with a previous motion to certify the OPLA issue; was untimely; and did not
satisfy the statutory criteria for certification because immediate appellate
review would not “materially advance the ultimate termination of the
litigation.” Id. at 2-5.
A remedies trial is currently scheduled for May 2022.
ARGUMENT
“When there is extraordinary need for review of an order before final
judgment and the District Court has refused to certify the issue pursuant to
[28 U.S.C.] § 1292(b), this Court has authority to issue a writ of mandamus
under the All Writs Act, 28 U.S.C. § 1651.” In re Lott, 424 F.3d 446, 449 (6th
Cir. 2005). Mandamus is appropriate when (1) the “right to issuance of the

The pharmacies also raised the OPLA-abrogation issue in their Rule 50(a)
motion. Doc. 4098 at 22-23. Because the district court declined to rule on that
motion, however, the pharmacies sought certification of the court’s earlier
denial of their motion to dismiss. Doc. 4205 at 13.
1

11

writ is ‘clear and indisputable’ ”; (2) “the party seeking the writ” has “no other
adequate means to attain the relief he desires”; and (3) “the writ is appropriate
under the circumstances.” Cheney v. U.S. Dist. Ct. for D.C., 542 U.S. 367, 380381 (2004) (citations omitted). In applying those criteria, this Court also has
looked to whether the order under review “manifests a persistent disregard”
of the law or “raises new and important problems, or issues of law of first
impression.” John B. v. Goetz, 531 F.3d 448, 457 (6th Cir. 2008). And because
mandamus is an equitable “safety valve” to the final-judgment rule, this Court
has emphasized that “[s]ome flexibility is required” in its application. In re
Perrigo Co., 128 F.3d 430, 435 (6th Cir. 1997) (citation omitted); see Chesher v.
Allen, 122 Fed. Appx. 184, 187 (6th Cir. 2005) (per curiam) (observing that this
Court “has a more flexible approach to mandamus than other circuits”).
The criteria for mandamus are readily satisfied here. The district court
clearly and indisputably erred when it allowed this case to go to trial, because
OPLA unambiguously abrogates the Counties’ sole claim. And the court
clearly and indisputably erred in allowing that trial to go forward after
egregious juror misconduct.

At the very least, the court clearly and

indisputably erred in failing to certify for interlocutory appeal its orders
deciding those important questions. Mandamus is the only adequate remedy
12

that can ensure a timely resolution of these issues and spare the defendants
from the unusual pressures, high costs, and potentially indefinite delay of
future proceedings, including a remedies trial premised on a reversible
verdict.
I.

THIS COURT SHOULD ISSUE A WRIT OF MANDAMUS
DIRECTING THE DISTRICT COURT TO DISMISS THE CASE OR
CONDUCT A NEW TRIAL
A.

The Pharmacies Have A Clear And Indisputable Right To
Relief On The Merits

“Most importantly” to the mandamus inquiry, the district court’s orders
on OPLA and juror misconduct “are clearly erroneous as a matter of law.”
John B., 531 F.3d at 458. Particularly when a district court’s order “indicate[s]
failure to comprehend or refusal to be guided by unambiguous provisions of a
statute or settled common law doctrine,” the “clearly erroneous nature of
[that] order calls for” mandamus relief. In re Impact Absorbent Techs., Inc.,
106 F.3d 400 (6th Cir. 1996) (unpublished) (citation omitted).
1.

The text of OPLA unambiguously forecloses the
Counties’ public-nuisance claim

The district court clearly and indisputably erred when it concluded that
OPLA abrogates only those common-law public-nuisance claims that seek
compensatory damages. OPLA’s text and history make clear that the statute

13

abrogates all common-law public-nuisance claims involving products,
regardless of the remedy sought.
a.

OPLA is “intended to abrogate all common law product liability

claims or causes of action.” Ohio Rev. Code Ann. § 2307.71(B). To avoid any
doubt, OPLA broadly defines two categories of “product liability claim[s].”
First, “product liability claim” means a claim “that seeks to recover
compensatory damages” caused by harmful products. Ohio Rev. Code Ann.
§ 2307.71(A)(13).

Second, “product liability claim” “also includes any

[common-law] public nuisance claim” that is based on, among other things, the
“marketing,” “distribution,” “or sale of a product.” Id. (emphasis added).
“Read naturally, the word ‘any’ has an expansive meaning, that is, ‘one or some
indiscriminately of whatever kind.’ ” United States v. Gonzales, 520 U.S. 1, 5
(1997) (citation omitted).
On its face, OPLA’s expansive language does not cover only publicnuisance claims seeking compensatory damages, as the district court held.
The first definition of “product liability claim” is indeed tied to whether a claim,
of any kind, seeks compensatory damages for the harm caused by a product.
But the second definition is additive and directly on point: the set of abrogated
claims “also includes any public nuisance claim” based on the distribution or
14

sale of a product. Ohio Rev. Code Ann. § 2307.71(A)(13); see Mount Lemmon
Fire Dist. v. Guido, 139 S. Ct. 22, 25 (2018) (“ ‘[A]lso’ is a term of enhancement;
it means ‘in addition; besides’ and ‘likewise; too.’ ”) (citation omitted).
The Counties have not offered any plausible explanation for how their
claim escapes OPLA’s plain text. To the contrary, the Counties’ claim tracks
the precise language of the statute. The Counties alleged in their complaints
that the pharmacies “created and maintained a public nuisance” because their
“marketing,”

“distributing,”

and

“selling”

of

prescription

opioids

“unreasonably interfere with the public health, welfare, and safety.” Doc. 3326
¶ 619; Doc. 3327 ¶ 619; see Ohio Rev. Code Ann. § 2307.71(A)(13). And it is
undisputed that prescription opioids fall within the statutory definition of a
“product.” See Ohio Rev. Code Ann. § 2307.71(A)(12). That should have been
the end of the district court’s analysis.
b.

The district court’s contrary analysis was wrong at every step.

First, rather than starting with OPLA’s plain language, the district court
declared the text ambiguous and reasoned backward from excerpts of the
legislative history. See Doc. 1203 at 23. That entire exercise was unnecessary
because OPLA’s abrogation of “any [common-law] public nuisance claim” is
unambiguous. Ohio Rev. Code Ann. § 2307.71(A)(13). When “the meaning of
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a statute is unambiguous and definite, it must be applied as written and no
further interpretation is necessary.” State ex rel. Prade v. Ninth Dist. Ct. of
Appeals, 87 N.E.3d 1239, 1242 (Ohio 2017) (per curiam) (citation omitted); see
Olden v. LaFarge Corp., 383 F.3d 495, 502 (6th Cir. 2004) (warning against the
“incentive to interpret what we believe to be unambiguous as ambiguous, in
order to open the door to the legislative history”).
Second, even when the district court finally discussed the statutory
language, it erred. The court focused on the fact that OPLA defines “product
liability claim” to “also include[] any public nuisance claim” (emphasis added).
Doc. 1203 at 26-27. In the court’s view, the use of “include” means that the
second category of abrogated claims (public-nuisance claims) is only a subset
of the first category of abrogated claims (those seeking compensatory
damages). Id. But the General Assembly specifically amended OPLA in 2007
to provide that product liability claims would “also include[]” public-nuisance
claims (emphasis added).

Even if the word “includes” on its own often

introduces an illustrative example, the full phrase “also includes,” which
appears in a new statutory paragraph, is plainly additive.

See Mount

Lemmon, 139 S. Ct. at 25. The district court thus made the classic error of
focusing on a single word rather than the text as a whole. See Gabbard v.
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Madison Loc. Sch. Dist. Bd. of Educ., 2021 WL 2557315, at *6 (Ohio June 23,
2021) (“Our precedent requires courts to read a statute as a whole and to not
dissociate words and phrases from that context.”).
Third, the district court was reluctant to read OPLA according to its
plain terms because it believed that the statute otherwise “does not provide
for any form of equitable remedy.” Doc. 1203 at 26. The court assumed that
plaintiffs like the Counties must be able to bring common-law public-nuisance
claims for equitable relief like abatement. But States are the masters of their
own common law. The Ohio General Assembly reasonably chose to foreclose
any relief—including equitable relief—for product-based public-nuisance
claims. That is hardly a novel choice. Many jurisdictions adhere to the
“boundary between the well-developed body of product liability law and public
nuisance law.” Camden Cnty. Bd. of Chosen Freeholders v. Beretta, U.S.A.
Corp., 273 F.3d 536, 540 (3d Cir. 2001). Moreover, the district court was wrong
about OPLA. In fact, the Act allows equitable relief, including “in the form of
the abatement of a nuisance,” for “contamination or pollution of the
environment.” Ohio Rev. Code Ann. § 2307.72(D)(1). The Ohio General
Assembly reasonably chose to abrogate certain novel claims for equitable
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relief (product-based public-nuisance claims), while allowing more traditional
claims (environmental public-nuisance claims).
c.

OPLA’s statutory history confirms its plain text. Before the 2005

and 2007 amendments, the Ohio Supreme Court had held that plaintiffs could
bring product-based public-nuisance claims under Ohio common law. See City
of Cincinnati v. Beretta U.S.A. Corp., 768 N.E.2d 1136, 1142 (Ohio 2002).
Beretta’s holding marked a significant expansion of public-nuisance law. See
id. at 1158 (Cook, J., dissenting). Courts around the country had at the time,
and have repeatedly since, rejected comparable product-based publicnuisance claims.2 When the Ohio General Assembly amended OPLA in 2005
to emphasize the breadth of the intended abrogation of common-law claims, it
See Tioga Pub. Sch. Dist. v. U.S. Gypsum Co., 984 F.2d 915, 921 (8th Cir.
1993) (warning that nuisance would become “a monster that would devour in
one gulp the entire law of tort”); Camden Cnty., 273 F.3d at 540 (reasoning
that distributing “non-defective, lawful products . . . cannot be a nuisance
without straining the law to absurdity”). In the specific context of opioid
lawsuits like this one, see also, e.g., State ex rel. Hunter v. Johnson & Johnson,
499 P.3d 719, 721 (Okla. 2021); People v. Purdue Pharma L.P., No. 30-201400725287 (Cal. Super. Ct. Dec. 14, 2021); State ex rel. Ravnsborg v. Purdue
Pharma, L.P., No. 32CIV18-000065 (S.D. Cir. Ct. Mar. 29, 2021); People v.
Johnson & Johnson, No. 19 CH 10481 (Ill. Cir. Ct. Jan. 8, 2021); State ex rel.
Stenehjem v. Purdue Pharma L.P., No. 08-2018-CV-01300, 2019 WL 2245743
(N.D. Dist. Ct. May 24, 2019); State ex rel. Jennings v. Purdue Pharma L.P.,
No. N18C-01-223, 2019 WL 446382 (Del. Super. Ct. Feb. 4, 2019); and City of
New Haven v. Purdue Pharma, L.P., No. X07HHDCV176086134S, 2019 WL
423990 (Conn. Super. Ct. Jan. 8, 2019).
2
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sought to bring Ohio in line with those other jurisdictions. See 2004 Ohio Laws
File 144.
Notwithstanding the 2005 amendment, the City of Toledo brought a
high-profile

lawsuit

against

lead-paint

manufacturers

for

allegedly

contributing to a public nuisance. See City of Toledo v. Sherwin-Williams Co.,
2007 WL 4965044 (Ohio Ct. Com. Pl. Dec. 12, 2007). While that lawsuit was
pending, the Ohio General Assembly again amended OPLA to clarify that the
term “ ‘[p]roduct liability claim’ also includes any [common-law] public
nuisance claim” based on the manufacture or distribution of a product.
2006 Ohio Laws File 198.

The Ohio Court of Common Pleas promptly

dismissed Toledo’s public-nuisance claim against the paint manufacturers,
recognizing that the 2005 and 2007 amendments overruled Beretta and
abrogated all common-law public-nuisance claims involving products.
Sherwin-Williams Co., 2007 WL 4965044, at n.2.3

A different Ohio trial judge later suggested that Beretta still permits
certain product-based public-nuisance claims. See State ex rel. DeWine v.
Purdue Pharma LP, 2018 WL 4080052, at *4 (Ohio Ct. Com. Pl. Aug. 22, 2018).
That decision discussed only the first category in the “product liability claim”
definition; it failed to mention either the 2007 amendment or SherwinWilliams.
3
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The district court’s conclusion that OPLA abrogates only publicnuisance claims for compensatory damages is impossible to square with the
2007 amendment. Before 2007, OPLA already barred any product-liability
claim, including one sounding in nuisance, against manufacturers or suppliers
for compensatory damages. The whole point of the 2007 amendment was to
make clear that the prohibition “also includes any public nuisance claim”
based on the distribution or sale of a product.

Ohio Rev. Code Ann.

§ 2307.71(A)(13) (emphasis added). Yet on the district court’s interpretation,
the 2007 amendment accomplished nothing. See Lynch v. Gallia Cnty. Bd. of
Comm’rs, 680 N.E.2d 1222, 1224 (Ohio 1997) (“When confronted with
amendments to a statute, an interpreting court must presume that the
amendments were made to change the effect and operation of the law.”). Even
more perversely, under the court’s reasoning, product-based public-nuisance
claims that are disallowed in many common-law States, see, e.g., State ex rel.
Hunter v. Johnson & Johnson, 499 P.3d 719, 721 (Okla. 2021), are still
permitted in Ohio—which has expressly abrogated them by statute.
The district court relied on snippets of legislative history indicating that
the 2005 and 2007 amendments were not intended to “change[] much” from
the 1988 version of OPLA. Doc. 1203 at 25. Read in full, however, the
20

legislative history reinforces what the statutory text and history already make
clear: the General Assembly amended OPLA to overrule judicial decisions
that had applied the statute too narrowly. In particular, the General Assembly
explained that the 2007 amendment was “not intended to be substantive but
[was] intended to clarify the General Assembly’s original intent in enacting the
Ohio Product Liability Act . . . , as initially expressed in [the 2005 amendment],
to abrogate all common law product liability causes of action including
common law public nuisance causes of action.” 2006 Ohio Laws File 198
(emphasis added).

In other words, the 2007 amendment confirmed the

General Assembly’s broad intent to correct judicial decisions that had wrongly
narrowed the statute—a correction that a federal district court has now
undone.
2.

The egregious juror misconduct at trial requires a
mistrial

Although the trial in this case never should have happened, at least it
should have been fair.

A jury’s consideration of outside evidence on a

contested issue requires a mistrial, absent clear harmlessness. As this Court
explained in In re Beverly Hills Fire Litigation, 695 F.2d 207 (6th Cir. 1982),
the “jury’s receipt of such extraneous information ‘requires that the verdict be
set aside, unless entirely devoid of any proven influence or the probability of
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such influence upon the jury’s deliberations or verdict.’ ” Id. at 215 (emphasis
added) (quoting Stiles v. Lawrie, 211 F.2d 188, 190 (6th Cir. 1954)). It is
generally “not for the court to say” whether relevant “evidence improperly
received” by the jury “could have had no influence on the verdict.” Stiles,
211 F.2d at 190. Instead, a mistrial is appropriate when the outside evidence
relates to a contested issue. Id. Accordingly, this Court has cautioned that “a
juror introducing extraneous information into deliberations ‘can rarely be
viewed as harmless.’ ” Nian v. Warden, N. Cent. Corr. Inst., 994 F.3d 746, 758
(6th Cir. 2021) (quoting Beverly Hills, 695 F.2d at 215).
Following that rule, this Court “has not hesitated to declare mistrials”
when a jury reviews relevant outside evidence that pertains to a core disputed
issue in the case. Beverly Hills, 695 F.2d at 213; see, e.g., Dassault Systèmes,
SA v. Childress, 828 Fed. Appx. 229, 246-248 (6th Cir. 2020) (juror acquired
information about the defendant’s income and settlement posture);
Aluminum Co. of Am. v. Loveday, 273 F.2d 499, 499-500 (6th Cir. 1959) (juror
traveled to the plaintiff’s property to view allegedly injured cattle); Stiles,
211 F.2d at 190 (juror consulted Highway Department manual on skid marks
made by cars driving at different speeds). By contrast, this Court has declined
to require a new trial when extrinsic evidence is unrelated to the elements of
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the offense or claim, or is indisputably cumulative. See, e.g., United States v.
Wheaton, 517 F.3d 350, 361-362 (6th Cir. 2008) (juror looked up distance
between two towns and replayed CD that was already admitted into evidence).
The outside evidence in this case was relevant to a contested issue at
trial: whether the pharmacies’ dispensing practices were driven by improper
motives. The flier that Juror #4 found and distributed to other jurors fed
directly into the Counties’ narrative that corporate greed drove the
pharmacies to fill opioid prescriptions improperly. It showed that Walgreens
charged customers for life-saving naloxone when other organizations made it
available for free. Even the Counties’ counsel acknowledged that, in his
“candid[]” view, the outside evidence could favor the Counties “because
Walgreens is charging for something that’s commercially available for free.”
Tr. 3723:7-12.
Indeed, there is no need for guesswork about whether the jury
considered the information relevant. A juror had asked whether Walgreens
offered naloxone “for free” to customers, Tr. 3292:22, leading to the testimony
that prompted Juror #4’s outside research. For that reason, the Counties’
counsel later acknowledged that the outside evidence bore on “an issue in the
case that has been questioned.” Tr. 3723:14-15 (emphasis added). The district
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court, however, speculated that any relevance was limited because the parties
might not even “mention” the issue “in final argument.” Tr. 3786:12. But
whether evidence is central enough to be raised in closing arguments is not
the test. In any event, the Counties did address the pharmacies’ profit motive
in closing arguments, telling the jury that the pharmacies are “making money
off every pill they sell” and that they “don’t have to sell the drugs, they choose
to sell the drugs.” Tr. 7095:22-7096:1. In assessing whether that narrative
was true, jurors naturally would have considered evidence that the pharmacies
were charging for life-saving drugs that others dispensed for free.
The district court also was clearly and indisputably wrong to conclude
that a mistrial is necessary only when a juror’s misconduct “[comes] to light
after the verdict.” Tr. 3785:22-23. The court did not point to any authority
limiting Beverly Hills that way. Nor would such a rule make sense. The need
for a mistrial often does not turn on the timing of the revelation of misconduct.
Regardless when misconduct comes to light, a jury’s exposure to relevant
extraneous evidence that “was not subject to scrutiny or cross-examination by
any party” can yield “highly misleading results.” Beverly Hills, 695 F.2d at
214-215. Although jurors may be able to set aside extraneous evidence that is
irrelevant to a case, see Wheaton, 517 F.3d at 361, briefly asking jurors
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whether they are biased cannot uncover the potential effect of outside
evidence on deliberations on a core contested issue, because jurors might not
yet be aware of its influence or might be instinctively inclined to reaffirm their
impartiality. For the same reasons, merely directing the jury not to consider
such evidence cannot necessarily cure unconscious bias that may have already
formed. As even the Counties’ counsel asserted, outside evidence on contested
issues “affects everybody whether they recognize it or not.” Tr. 3769:13-14
(emphasis added). This case’s bellwether status does not change that analysis.
Compare Tr. 3788:3-9 (“I have no idea when we could retry this, and this is a
case of national importance because it’s a Bellwether.”), with In re National
Prescription Opiate Litig., 956 F.3d 838, 841 (6th Cir. 2020) (“The rule of law
applies in multidistrict litigation . . . just as it does in any individual case.”).
B.

Mandamus Is The Only Adequate Remedy

Unless this Court intervenes now and grants mandamus, the district
court’s erroneous orders will harm the pharmacies “in a way not correctable
on appeal.” John B. v. Goetz, 531 F.3d 448, 457 (6th Cir. 2008). The pharmacies
may be forced to wait years before an appealable final judgment is entered.
Until then, they will be subject to extraordinary, unusual pressure to settle a
claim that Ohio has plainly abrogated.
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It is unclear just how long the pharmacies will have to wait before the
district court enters an appealable final judgment. A bench trial on remedies
is currently scheduled for May 2022, and the court has no deadline for entering
an appealable remedies decision thereafter. Even after a remedies decision,
another complication would arise because the district court previously
severed, over the pharmacies’ objection, the Counties’ common-law publicnuisance claims from various other claims. Doc. 3315 at 3 n.2, 4. In its order
denying certification, the court confirmed the possibility of a second trial on
the Counties’ remaining claims, observing that the Counties “will be able to
pursue” their remaining claims once the remedies phase ends. Doc. 4251 at 5.
The court also stated that “there will be a final judgment” after the remedies
trial, id., but it did not explain how that would be true in light of the severed
claims, unless it was committing to enter a partial final judgment under Rule
54(b).
Either way, until the district court enters final judgment, the
pharmacies will face extraordinary pressure to settle with the Counties. This
case is remarkable in part because, as this Court has already recognized, the
district court has publicly “pushed for settlement” throughout the MDL. In
re National Prescription Opiate Litig., 2019 WL 7482137, at *3 (6th Cir. Oct.
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10, 2019). At the outset of the MDL, for example, the district court explained
that it was not interested “in figuring out the answer to interesting legal
questions,” and that “we don’t need trials.” Doc. 71 at 4, 9. The court
expressed its goal to “do something meaningful to abate this crisis” by
ensuring “that we get some amount of money to [Plaintiffs] for treatment.” Id.
at 4-5. Although this Court concluded that the district court’s comments did
not warrant a writ of mandamus requiring recusal, the Court observed that
“we do not encourage [the district court] to continue these actions.” National
Prescription Opiate Litig., 2019 WL 7482137, at *2.
Together, the district court’s documented preference for settlement and
the enormous financial stakes place the pharmacies under unusually “intense
pressure to settle.” In re Rhone-Poulenc Rorer, Inc., 51 F.3d 1293, 1298 (7th
Cir. 1995). Courts have held that the harm inflicted by unusually strong
settlement pressure may warrant mandamus review because “the ruling that
will have forced them to settle” cannot be corrected on appeal. See id. at 1298,
1304 (granting mandamus and directing the district court to decertify a class
because certification imposed crushing pressure to settle a legally dubious
claim); In re Bendectin Prods. Liab. Litig., 749 F.2d 300, 304 (6th Cir. 1984)
(granting mandamus and directing decertification of a settlement class
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because petitioners would be prejudiced by having to wait to appeal a
settlement order); In re Chevron U.S.A., Inc., 109 F.3d 1016, 1022 (5th Cir.
1997) (E. Jones, J., specially concurring) (explaining that mandamus was
appropriate to review the selection of bellwether cases because of settlement
pressure).
This trial’s “bellwether” status compounds the harms from indefinite
delay and unusual settlement pressure.

This trial was selected to be a

bellwether for “1,400 other cases of similar Plaintiffs” that include the same
public-nuisance claim against the pharmacies. Doc. 3315 at 3. Bellwether
trials are designed to help the parties assess their legal strengths and potential
liabilities. But here, the fatally flawed verdict lacks objective legal value: a
tainted jury found liability on a statutorily foreclosed claim, and the parties
now face a novel remedial exercise about a common-law claim that does not
exist. The jury verdict and eventual remedies decision will exert settlement
pressure divorced from the legal merits of the Counties’ claim. By contrast,
mandamus relief would resolve this plainly barred claim and would allow the
district court to move forward with other claims and cases that could advance
the resolution of the MDL in a legally justifiable way.
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Moreover, even setting aside the unique pressures and high stakes of
this litigation, the pharmacies must now prepare for and participate in an
onerous and costly remedies trial premised on an infirm verdict. The burdens
of a pointless remedies trial will be particularly high in light of competing
opioid-related suits, which require the pharmacies to mobilize resources
elsewhere—including two major opioid trials scheduled concurrently with the
remedies trial here and three others within six months. Each of those trials
will last at least two months and will require the resources of a full trial team,
as well as the testimony of several expert witnesses scheduled to testify in the
remedies trial here. For all of those reasons, absent this Court’s immediate
intervention, the pharmacies will “suffer at least some damage . . . that cannot
be corrected on appeal.” John B., 531 F.3d at 458.
Finally, contrary to the district court’s suggestion, Doc. 4251 at 2-4, the
pharmacies have pursued their arguments diligently and have sought
certification, and now mandamus, in the only practicable way. After the
district court denied an earlier motion to certify the OPLA issue, Doc. 1283, it
would have been futile for the pharmacies to seek certification of the same
issue until the posture of the case changed significantly. So the pharmacies
reluctantly went to trial. But trial before a tainted jury compounded rather
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than mooted the district court’s statutory-interpretation error. At that point,
the pharmacies might have sought certification or mandamus after a ruling on
the pharmacies’ Rule 50(a) motion or their post-trial motions. But the district
court deferred ruling on the Rule 50(a) motions, see supra p. 11 n.1, and has
not yet ruled on the post-trial motions. So within 30 days of the jury verdict,
the pharmacies sought certification of the underlying orders addressing
OPLA and juror misconduct.

Doc. 4205.

With the remedies trial fast

approaching, mandamus of those underlying orders (or, as discussed below, of
the decision denying certification) is the pharmacies’ only viable chance at
relief.
C.

Mandamus Is Appropriate Under The Circumstances

This Court has already recognized the “paramount importance of the
litigation’s subject matter.”

In re National Prescription Opiate Litig.,

927 F.3d 919, 939 (6th Cir. 2019). Mandamus is especially appropriate in this
case for two additional reasons.
First, the district court’s orders raise “new and important problems”
and “issues of law of first impression.” John B., 531 F.3d at 457. The court’s
interpretation of OPLA is a significant issue of first impression. The Ohio
Supreme Court has not addressed the scope of OPLA abrogation since the
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2005 and 2007 amendments. And this is not a one-off case. Rather, the proper
construction of the post-2007 statute will govern all Ohio claims in the MDL—
including 93 filed suits and another bellwether suit awaiting trial, Montgomery
Cnty. Bd. of Cnty. Comm’rs v. Cardinal Health, Inc., No. 1:18-op-46326 (N.D.
Ohio). The district court’s ruling on juror misconduct likewise presents a “new
and important problem[],” John B., 531 F.3d at 457, implicating “the integrity
of the [jury] system itself,” Beverly Hills, 695 F.2d at 213.
Second, the federalism implications of the district court’s OPLA ruling
heighten the need for mandamus. See In re University of Mich., 936 F.3d 460,
465-467 (6th Cir. 2019) (discussing federalism concerns that supported
mandamus); In re Gee, 941 F.3d 153, 166 (5th Cir. 2019) (“[F]ederalism
concerns justify review by mandamus.”).

A “state’s sovereignty is

unquestionably implicated when federal courts construe state law.” Scott v.
Bank One Tr. Co., N.A., 577 N.E.2d 1077, 1080 (Ohio 1991). And when a
federal court misinterprets a state statute, “the federal court both does an
injustice to one or more parties, and frustrates the state’s policy that would
have allocated the rights and duties differently.” Id. For that reason, federal
courts must be “extremely cautious about adopting ‘substantive innovation’ in
state law.” Combs v. International Ins. Co., 354 F.3d 568, 578 (6th Cir. 2004)
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(citation omitted). Here, the district court negated Ohio’s considered decision
to remove public-nuisance claims from the common law. In so doing, the court
massively expanded nuisance law beyond its traditional reach to cover the
distribution and sale of lawful products—not just opioids—whose use can
burden a community. That important change in Ohio law warrants this Court’s
immediate correction.
II.

AT A MINIMUM, THIS COURT SHOULD ISSUE A WRIT OF
MANDAMUS DIRECTING THE DISTRICT COURT TO CERTIFY
ITS ORDERS FOR INTERLOCUTORY APPEAL
At the very least, this Court should issue a writ of mandamus requiring

the district court to certify its motion-to-dismiss and mistrial orders for
interlocutory review under 28 U.S.C. § 1292(b). The pharmacies have a “clear
and indisputable” right to certification, and immediate review of the
underlying orders is both appropriate and necessary. See Cheney, 542 U.S. at
380-381.
A.

This Court May Grant A Writ Of Mandamus To The Denial
Of A Motion For Certification

When a district court clearly abuses its discretion in applying
Section 1292(b), a writ of mandamus is available to remedy the error. Section
1292(b) provides that a district judge “shall” certify his order for interlocutory
appeal whenever it “involves a controlling question of law as to which there is
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substantial ground for difference of opinion” and “an immediate appeal from
the order may materially advance the ultimate termination of the litigation.”
The district court’s decision whether to certify is discretionary. Swint v.
Chambers Cnty. Comm’n, 514 U.S. 35, 47 (1995). But “discretion is not whim.”
Halo Elecs., Inc. v. Pulse Elecs., Inc., 579 U.S. 93, 103 (2016) (citation omitted);
see, e.g., Dart Cherokee Basin Operating Co. v. Owens, 135 S. Ct. 547, 555
(2014) (reviewing discretionary denial of appellate review). Discretion can be
abused, and a “clear abuse of discretion” can “justify the invocation” of the
mandamus remedy. Cheney, 542 U.S. at 380 (citation omitted).
This Court has not yet had occasion to issue a writ of mandamus to
correct the erroneous denial of certification under Section 1292(b)—rather
than, as discussed in Part I, to correct the underlying orders that the district
court erroneously refused to certify. Cf. Lott, 424 F.3d at 449. But a district
court’s denial of a motion to certify is a discretionary decision ripe for
mandamus review. The mandatory directive “shall” in the statute underscores
“the duty of the district court” to permit an interlocutory appeal “when the
statutory criteria are met.” Ahrenholz v. Board of Trs. of Univ. of Ill.,
219 F.3d 674, 677 (7th Cir. 2000) (emphasis added); see Mohawk Indus.,
558 U.S. 100, 110-111 (2009). Moreover, a district court’s decision to deny
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certification carries great weight because it effectively strips appellate courts
of their own discretion under Section 1292(b) to determine whether to accept
jurisdiction over the case at an interlocutory stage. Mandamus relief is thus a
critical “safety valve[]” to correct certification denials that constitute clear
abuses of discretion. Mohawk Indus., 558 U.S. at 111 (citation omitted).
Although clear abuses of discretion may be rare, other courts of appeals
have recognized that they are not powerless when such abuses occur. See, e.g.,
Fernandez-Roque v. Smith, 671 F.2d 426 (11th Cir. 1982) (granting mandamus
and directing the district court to certify under Section 1292(b)); In re Trump,
928 F.3d 360, 371-372 (4th Cir. 2019) (same), vacated, 958 F.3d 274 (4th Cir.
2020) (en banc), vacated, 141 S. Ct. 1262 (2021); cf. In re Trump, 781 Fed. Appx.
1, 2 (D.C. Cir. 2019) (concluding that the criteria for certification were satisfied
and remanding for the district court to reconsider); In re McClelland Engrs.,
Inc., 742 F.2d 837, 837-838 (5th Cir. 1984) (concluding that the district court’s
refusal to certify constituted an abuse of discretion and “request[ing] that the
district court certify”). This Court should do the same.
B.

The District Court’s Refusal To Certify An Immediate Appeal
Warrants Mandamus Relief

This case “presents the truly ‘rare’ situation in which it is appropriate
for this court to require certification.” Fernandez-Roque, 671 F.2d at 431
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(citation omitted). The three statutory criteria for interlocutory appeal under
Section 1292(b) are clearly and indisputably satisfied, but the district court
nevertheless denied the pharmacies’ motion. That denial was an abuse of
discretion, and mandamus relief is the only adequate means to correct the
court’s error.
First, the underlying orders clearly involve “controlling question[s] of
law.” 28 U.S.C. § 1292(b). A legal question “is controlling if it could materially
affect the outcome of the case.” In re City of Memphis, 293 F.3d 345, 351 (6th
Cir. 2002). Whether OPLA abrogates the Counties’ public-nuisance claim is a
pure question of statutory interpretation that would resolve the pharmacies’
liability in the bellwether trial. Likewise, the juror-misconduct question turns
on the legal rule adopted in Beverly Hills and that rule’s application to
undisputed facts, and a ruling for the pharmacies would allow the parties to
present their case to a new, untainted jury.
Second, there is clearly “substantial ground for difference of opinion”
over the district court’s rulings on OPLA and juror misconduct. 28 U.S.C.
§ 1292(b).

The district court plainly erred in departing from OPLA’s

unambiguous text and in determining that Juror #4’s misconduct was
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irrelevant. But at a bare minimum, reasonable jurists could disagree with the
court’s rulings (and Magistrate Judge Ruiz already has).
Third, it is clear and indisputable that immediate review of the orders
“would materially advance the ultimate termination of the litigation.”
28 U.S.C. § 1292(b).

If this Court concludes that OPLA abrogates the

Counties’ public-nuisance claim, the bellwether trial would be over—which,
contrary to the district court’s reasoning, Doc. 4251 at 5, materially advances
the termination of this case even if some other claims might be tried later.
Immediate review of the juror-misconduct issue would also advance the
litigation by permitting the parties to proceed directly to a new trial before a
new jury without first wasting time and resources on a pointless remedies trial
premised on a tainted verdict.
Finally, mandamus relief is necessary and appropriate. If this Court
declines to grant a writ of mandamus as to the district court’s underlying
orders, a writ of mandamus directing the district court to certify its orders for
interlocutory appeal is the only available alternative to spare the pharmacies
from the burdens and costs imposed by the upcoming remedies trial; the
possibility of indefinite delay before an appealable final judgment or partial
final judgment; and the unusual judicial pressure that the district court has
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exerted and continues to exert on the pharmacies to settle while those delays
stretch on.
CONCLUSION
For the foregoing reasons, the Court should grant a writ of mandamus
directing the district court to enter judgment for the pharmacies, order a
mistrial, or at a minimum certify the relevant OPLA and juror-misconduct
orders for interlocutory appeal.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
IN RE: NATIONAL PRESCRIPTION
OPIATE LITIGATION
THIS DOCUMENT RELATES TO:
The County of Summit, Ohio, et al. v.
Purdue Pharma L.P., et al.,
Case No. 18-op-45090

)
)
)
)
)
)
)

MDL 2804
Case No. 1:17-md-2804
Judge Dan Aaron Polster
OPINION AND ORDER

This matter is before the Court upon the Report and Recommendation (“R&R”) of the
United States Magistrate Judge. Doc. #: 1025 (hereinafter cited as “R&R”). On November 2, 2018
Manufacturer,1 Distributor, and Retail Pharmacy Defendants and Plaintiffs all filed Objections to
various portions of the R&R. Doc. ##: 1082, 1079, 1078, and 1080. On November 12, 2018
Plaintiffs and Defendants filed Responses to the Objections. Doc. ##: 1115 and 1116. Upon a de
novo review of the record, and for the reasons set forth below, the Court ADOPTS IN PART and
REJECTS IN PART the Report and Recommendation.

The District Court reviews proper objections pursuant to its duty under Federal Rule of
Civil Procedure 72(b). Fed. R. Civ. P. 72(b) (“The district judge must determine de novo any part
of the magistrate judge’s disposition that has been properly objected to.”) In a footnote,
Manufacturer Defendants purport to object to “the entirety of the R&R.” Doc #: 1082 at n.1. This

1

Defendant Noramco, Inc. states that it joined in Manufacturers’ Motion to Dismiss “to the extent applicable,”
Doc. #: 499-1 at 1 n.2, and requests clarification that it is included among the moving Manufacturer Defendants and
is entitled to all applicable relief. Doc. #: 1082 at 1 n.1. The Court clarifies that Noramco is included among the
moving Manufacturer Defendants and is entitled to all applicable relief.
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objection is not proper insofar as it does not include any bases in or support from legal authority.
Therefore, as there are no proper objections to the facts or procedural history, the Court adopts the
facts and procedural history as stated in the R&R. Further, there are no objections to the R&R with
respect to the following sections:


Section III.B. Preemption



Section III.H. Count Eight: Fraud



Section III.L. Statewide Concern Doctrine



Section III.M. Article III Standing2

The Court presumes the parties are satisfied with these determinations and adopts the R&R
with respect to these sections. “Any further review by this Court would be a duplicative and
inefficient use of the Court’s limited resources.” Graziano v. Nesco Serv. Co., No. 1:09 CV 2661,
2011 WL 1131557, at *1 (N.D. Ohio Mar. 29, 2011) (citing Thomas v. Arn, 474 U.S. 140 (1985);
Howard v. Secretary of Health and Human Services, 932 F.2d 505 (6th Cir.1991); United States
v. Walters, 638 F.2d 947 (6th Cir.1981)).

As an initial matter, Retail Pharmacy Defendants have asked the Court to clarify that the
claims brought against them are only brought in their capacity as distributors, not as dispensers.
See Doc. #: 1078 at 2. The Court understands that Plaintiffs have disclaimed any cause of action
against Retail Pharmacies in their capacity as retailers or dispensers of opioids, see Doc. #: 654 at
75 n.47, and thus considers the parties’ arguments while keeping in mind that the Retail
Pharmacies may only be held liable as distributors.

2

Pharmacy Defendants, in their objections, mention Article III standing only briefly in a section dedicated to the
RICO claims. See Doc. #: 1078 at 2-3. They mischaracterize the R&R’s analysis of the Article III standing
directness requirement, rehash arguments already made in their motion to dismiss, and then move on to address their
RICO analysis concerns. The Court finds this objection without merit, and therefore it is overruled.

2
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A. Tolling of the Statute of Limitations
The R&R concluded that Plaintiffs have alleged sufficient facts “to raise a plausible
inference that the applicable limitations periods are subject to tolling.” R&R at 55-56.
Manufacturer Defendants object, stating that Plaintiffs’ Complaint indicates that they knew or
should have known of both the Manufacturers’ marketing practices and the costs Plaintiffs were
incurring. Defendants argue that it follows that Plaintiffs, by their own allegations, did not act with
sufficient diligence to support a fraudulent concealment theory. In addition to tolling under a
fraudulent concealment theory, Plaintiffs also assert that the continuing violations doctrine should
be applied to save their claims from the relevant statute of limitations.
1. Fraudulent Concealment
The R&R correctly states that “resolving a motion to dismiss based on statute-oflimitations grounds is appropriate when the undisputed facts ‘conclusively establish’ the defense
as a matter of law.” R&R at 54 (citing Estate of Barney v. PNC Bank, 714 F.3d 920, 926 (6th Cir.
2013); Cataldo v. U.S. Steel Corp., 676 F.3d 542, 547 (6th Cir. 2012), cert. denied, 568 U.S. 1157
(2013)). “In order for Plaintiff’s delay in filing to be excused due to Defendants’ fraudulent
concealment, Plaintiff must affirmatively plead with particularity: ‘(1) wrongful concealment of
their actions by the defendants; (2) failure of the plaintiff to discover the operative facts that are
the basis of his cause of action within the limitations period; and (3) plaintiff's due diligence until
discovery of the facts.’” Reid v. Baker, 499 F. App’x 520, 527 (6th Cir. 2012) (quoting Dayco
Corp. v. Goodyear Tire & Rubber Co., 523 F.2d 389, 394 (6th Cir.1975)). However, as the R&R
also points out, “courts should not dismiss complaints on statute-of-limitations grounds when there
are disputed factual questions relating to the accrual date.” Am. Premier Underwriters, Inc. v. Nat’l
R.R. Passenger Corp., 839 F.3d 458, 464 (6th Cir. 2016) (citing as examples of disputed factual
questions, “claims that the defendant fraudulently concealed facts, thereby preventing the plaintiff
3
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from learning of its injury . . . and complex issues about whether information in the plaintiff's
possession sufficed to alert it of the claim”).
Defendants’ assertions that Plaintiffs were aware, at least since 2007, of their marketing
practices and knew about the effects of the opioid crisis, effectively admitted in the Complaint,3
are insufficient to conclusively establish that any of Plaintiffs’ claims are time-barred by the statute
of limitations. If Plaintiffs relied solely on Defendants’ concealment of their marketing practices,
Plaintiffs’ assertion that the statutes of limitation were tolled due to fraudulent concealment would
fail. However, Plaintiffs’ allegations of fraudulent concealment do not rely solely on Defendants’
alleged concealment of their marketing practices. Plaintiffs also allege that Defendants concealed
their lack of cooperation with law enforcement and that they affirmatively misrepresented that they
had satisfied their duty to report suspicious orders, concealing the fact that they had not done so.
See Doc. #: 514 at 232-33 (hereinafter cited as “SAC”).
Plaintiffs additionally point out that they could not have discovered “the nature, scope, and
magnitude of Defendants’ misconduct, and its full impact on Plaintiffs, and could not have
acquired such knowledge earlier through the exercise of reasonable diligence,” because until this
Court ordered production of the ARCOS database in this litigation, Plaintiffs did not have access
to that information. Id. at 233 (citing Doc. #: 233 at 6-7). Without access to the ARCOS data,
Plaintiffs were forced to take Defendants at their word that they were complying with their
obligations under consent decrees, statutes, and regulations. Plaintiffs inarguably knew about
Defendants’ marketing practices, but whether they had sufficient information, in the absence of

3

See, e.g., Doc. #: 514 at 238 (“In May 2007, Purdue and three of its executives pled guilty to federal charges of
misbranding OxyContin in what the company acknowledged was an attempt to mislead doctors about the risks of
addiction.”); see also Id. at 212 (“the increase in fatal overdoses from prescription opioids has been widely
publicized for years.”).

4
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the ARCOS data, to identify Defendants’ alleged concealment and thus the scope or magnitude of
Defendants’ alleged misconduct is a disputed factual question.
2. Continuing Violations
Plaintiffs also assert that the applicable statute of limitations should be tolled under the
continuing violations doctrine. Id. at 231. In the Sixth Circuit, a “‘continuous violation’ exists if:
(1) the defendants engage in continuing wrongful conduct; (2) injury to the plaintiffs accrues
continuously; and (3) had the defendants at any time ceased their wrongful conduct, further injury
would have been avoided.” Hensley v. City of Columbus, 557 F.3d 693, 697 (6th Cir. 2009) (citing
Kuhnle Bros., Inc. v. County of Geauga, 103 F.3d 516, 521 (6th Cir.1997)). Although Ohio courts
are generally reluctant to apply the doctrine outside the Title VII context, “this doctrine is rooted
in general principles of common law and is independent of any specific action.” Id. Further, the
Sixth Circuit has noted that “no opinion has articulated a principled reason why the continuingviolation doctrine should be limited to claims for deprivations of civil rights and employment
discrimination.” Nat’l Parks Conservation Ass’n, Inc. v. Tennessee Valley Auth., 480 F.3d 410,
416–17 (6th Cir. 2007). “Courts have allowed the statute of limitations to be tolled [under the
continuing violations framework] when . . . there is a ‘longstanding and demonstrable policy’ of
the forbidden activity.” Ohio Midland, Inc. v. Ohio Dep’t of Transp, 286 F. App’x 905, 912 (6th
Cir. 2008) (citing Trzebuckowski v. City of Cleveland, 319 F.3d 853, 857 (6th Cir.2003).).
Here, taking the factual allegations in the Complaint as true, Plaintiffs have alleged a
longstanding and demonstrable policy of misrepresentations and omissions on the part of
Defendants sufficient to demonstrate their engagement in continuing wrongful conduct. In
addition, whether further injury could have been avoided had Defendants ceased this conduct is
another disputed factual question. Therefore, the Court finds that Plaintiffs have alleged facts
sufficient to raise a plausible inference that the applicable limitations periods are subject to
5
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tolling—under either a fraudulent concealment theory or a continuing violation theory—and that
no claims should be dismissed on statute of limitations grounds at this early stage in the litigation.
B. RICO
After a lengthy discussion of RICO, the R&R concluded that Plaintiffs’ RICO claims
should survive Defendants’ motions to dismiss. R&R at 11-44. “RICO was an aggressive initiative
to supplement old remedies and develop new methods for fighting crime.” Sedima, SPRL v. Imrex
Co., Inc., 473 U.S. 479, 498 (1985) (citing Russello v. United States, 464 U.S. 16, 26-29 (1983)).
In Sedima, the Supreme Court acknowledged the Second Circuit’s distress over the “extraordinary,
if not outrageous,” uses to which civil RICO claims had been applied. Id. at 499. “Instead of being
used against mobsters and organized criminals, it had become a tool for everyday fraud cases
brought against respected and legitimate enterprises.” Id. However, in reversing the 2nd Circuit,
the Sedima Court observed:
. . . Congress wanted to reach both “legitimate” and “illegitimate” enterprises.
United States v. Turkette, [452 U.S. 576 (1981)]. The former enjoy neither an
inherent incapacity for criminal activity nor immunity from its consequences. The
fact that § 1964(c) is used against respected businesses allegedly engaged in a
pattern of specifically identified criminal conduct is hardly a sufficient reason for
assuming that the provision is being misconstrued. Nor does it reveal the
“ambiguity” discovered by the court below. “[T]he fact that RICO has been applied
in situations not expressly anticipated by Congress does not demonstrate ambiguity.
It demonstrates breadth.” Haroco, Inc. v. American National Bank & Trust Co. of
Chicago, [747 F.2d 384, 398 (1984)].
Id.
The RICO analysis is complicated because, “RICO’s civil-suit provision imposes two
distinct but overlapping limitations on claimants—standing and proximate cause . . . [a]nd as a
matter of RICO law, the two concepts overlap.” Trollinger v. Tyson Foods, Inc., 370 F.3d 602,
613 (6th Cir. 2004). Defendants object to the R&R’s conclusions regarding both “overlapping”
limitations. Regarding standing, Defendants argue that Plaintiffs’ injuries are 1) not to Plaintiffs’
6
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“business or property” as required by the statute, and 2) derivative of a third-party’s injuries (i.e.
not direct). Regarding proximate cause, Defendants argue that Plaintiffs’ injuries are too remote
to hold Defendants liable under RICO (i.e. not direct). Manufacturing Defendants succinctly
summarize the way “directness” applies to RICO analysis.
For standing to exist, an injury must be “direct” in the sense of being both (1) nonderivative of some third party’s injury (the standing analysis), see Trollinger, 370
F.3d at 614; and (2) having an uninterrupted, direct, and not overly attenuated
causal chain from conduct to injury (the proximate cause analysis), see Anza, 547
U.S. at 457.
Doc. #: 1082 at 3 (citing Anza v. Ideal Steel Supply Corp., 547 U.S. 451 (2006)) (emphasis in
original). “Because Congress modeled [the RICO] provision on similar language in the antitrust
laws (§ 4 of the Clayton Act and § 7 the Sherman Act) and because the antitrust laws have been
interpreted to require that a private plaintiff show proximate cause in order to have standing to sue,
RICO civil claims also require proximate cause. Trollinger, 370 F.3d at 612 (citing Holmes v. Sec.
Investor Prot. Corp., 503 U.S. 258, 267-68 (1992); Sedima, 473 U.S. at 496). Thus, although
standing is a threshold issue, because proximate cause analysis is necessarily incorporated within
the standing analysis, the Court begins with proximate cause.
1. Proximate Cause
In Holmes, the Supreme Court described proximate cause as “the judicial tools used to limit
a person’s responsibility for the consequences of that person’s own act,” and further stated “the
notion of proximate cause reflects ‘ideas of what justice demands, or of what is administratively
possible and convenient.’” 503 U.S. at 268 (quoting W. Keeton, D. Dobbs, R. Keeton, & D. Owen,
Prosser and Keeton on Law of Torts § 41, p. 264 (5th ed. 1984)). In a RICO claim, “[t]he
proximate-cause inquiry . . . requires careful consideration of the ‘relation between the injury
asserted and the injurious conduct alleged.’” Anza, 547 U.S. at 462 (quoting Holmes, 503 U.S. at
268). “Though foreseeability is an element of the proximate cause analysis, it is distinct from the
7
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requirement of a direct injury.” Perry v. Am. Tobacco Co., 324 F.3d 845, 850 (6th Cir. 2003)
(citing Holmes, 503 U.S. at 268-69.). Additionally, the Holmes Court provided several reasons
why “some direct relation between the injury asserted and the injurious conduct alleged” is so
important to the proximate cause analysis. Holmes, 503 U.S. at 268. The Court stated:
First, the less direct an injury is, the more difficult it becomes to ascertain the
amount of a plaintiff’s damages attributable to the violation, as distinct from other,
independent, factors. Second, quite apart from problems of proving factual
causation, recognizing claims of the indirectly injured would force courts to adopt
complicated rules apportioning damages among plaintiffs removed at different
levels of injury from the violative acts, to obviate the risk of multiple recoveries.
And, finally, the need to grapple with these problems is simply unjustified by the
general interest in deterring injurious conduct, since directly injured victims can
generally be counted on to vindicate the law as private attorneys general, without
any of the problems attendant upon suits by plaintiffs injured more remotely.
Id. at 269–70 (internal citations omitted). Thus, it is important to first carefully consider the
relationship between the injury asserted by Plaintiffs and the alleged injurious conduct of
Defendants and then further consider whether that relationship implicates any of the concerns
highlighted by the Holmes Court.
Plaintiffs allege that “RICO Marketing Defendants . . . conducted an association-in-fact
enterprise . . . to unlawfully increase profits and revenues from the continued prescription and use
of opioids for long-term chronic pain” thereby creating the opioid epidemic.4 SAC at 270.
Plaintiffs further allege that RICO Supply Chain Defendants . . . formed an association-in-fact
enterprise . . . for the purpose of increasing the quota for and profiting from the increased volume
of opioid sales in the United States” thereby creating the opioid epidemic.5 It is important to note
that Plaintiffs never expressly define what they mean by the term “opioid epidemic.” The term

4

According to the Complaint, the RICO Marketing Defendants are “Purdue, Cephalon, Janssen, Endo, and
Mallinckrodt.” See Doc. #: 514 at 270.
5
According to the Complaint, the RICO Supply Chain Defendants are “Purdue, Cephalon, Endo, Mallinckrodt,
Actavis, McKesson, Cardinal, and AmerisourceBergen” See Doc. #:514 at 279.

8
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may reasonably refer to the massive rate of addiction, overdose, and death associated with taking
opioids. See, e.g., id. at 214-15 (“Ohio is among the states hardest hit by the opioid epidemic. . . .
Overdose deaths have become the leading cause of death for Ohioans under the age of 55.”).
However, the term “opioid epidemic” may just as reasonably include black markets for
diverted opioids. See, e.g., id. at 284 (“[Defendants’ violations] allowed the widespread diversion
of prescription opioids out of appropriate medical channels and into the illicit drug market—
causing the opioid epidemic.”); see also id. at 7 (“The increased volume of opioid prescribing
correlates directly to skyrocketing addiction, overdose and death [and] black markets for diverted
prescription opioids.). Regarding their asserted injuries, however, Plaintiffs are more explicit.
Plaintiffs expressly assert thirteen categories of damages. See id. at 285-86. Among these is, for
example, the “costs associated with . . . attempts to stop the flow of opioids into local
communities.” Id.
Manufacturer Defendants argue that the chain of causation from conduct to injury is as
follows:
(i) a Manufacturer made deceptive claims in promoting its opioids (the conduct);
(ii) some physicians were exposed to that Manufacturer’s claims; (iii) which caused
some of those physicians to write medically inappropriate opioid prescriptions they
would not have otherwise written; (iv) which caused some of their patients to decide
to take opioids; (v) which caused some of those individuals to become addicted to
opioids; (vi) which caused some of those addicted individuals to need additional
medical treatment, to neglect or abuse their families, to lose their jobs, and/or to
commit crimes; (vii) which caused Plaintiffs to expend additional resources on
emergency services, and to lose revenue from a decreased working population
and/or diminished property values (the injury).
Doc. #: 1082 at 9-10 (emphasis in original). However, Plaintiffs have alleged sufficient facts to
support a far more direct chain of causation: (i) RICO Marketing Defendants made deceptive
claims in promoting their opioids in order to sell more opioids than the legitimate medical market
could support (the conduct); (ii) the excess opioids marketed by the RICO Marketing Defendants
9
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and distributed by the RICO Supply Chain Defendants were then diverted into an illicit, black
market; (iii) Plaintiffs were forced to expend resources beyond what they had budgeted to attempt
to stop the flow of the excess opioids into local communities and to bear the costs associated with
cleaning them up. Under this potential chain of causation, the relationship between Plaintiffs’
injury and Defendants’ alleged conduct is less remote than prior Sixth Circuit precedent finding
proximate cause, and is not too remote to support a finding of proximate cause here. See, e.g.,
Trollinger, 370 F.3d at 619 (finding proximate cause where Tyson “hired sufficient numbers of
illegal aliens to impact the legal employees’ wages,” having an “impact on the bargained-for wagescale,” which “allowed Tyson not to compete with other businesses for unskilled labor,” and
finally where “Tyson’s legal workers did not ‘choose’ to remain at Tyson for less money than
other businesses offered”).
Thus, it is incumbent upon the Court to consider whether any of the Holmes Court’s reasons
for requiring directness are implicated. Here, Plaintiffs’ alleged damages are not speculative, but
concrete and ascertainable. No other party can vindicate the law and deter Defendants’ alleged
conduct because Plaintiffs’ asserted damages are not recoverable by any other party. Finally, there
is no potential for—and thus no reason for the Court to have to adopt complicated rules to
prevent—duplicative recoveries. As none of the Holmes concerns are implicated in this case, the
Court finds that Plaintiffs have sufficiently alleged proximate cause for their RICO claims.
2. Standing
Having determined that Plaintiffs have alleged sufficient facts to find that they do not stand
at too remote a distance to recover, the Court now turns to standing. Title 18 of the U.S. Code,
section 1964(c), has been deemed the standing provision of RICO. It provides that “[a]ny person
injured in his business or property by reason of a violation of section 1962 of this chapter may sue
therefor . . . and shall recover threefold the damages he sustains and the cost of the suit, including
10
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reasonable attorney’s fee.” 18 U.S.C. § 1964(c). The two operative portions of this section are the
“business or property” limitation and the “by reason of” limitation.
“The ‘by reason of’ limitation . . . bundles together a variety of ‘judicial tools,’ some of
which are traditionally employed to decide causation questions and some of which are employed
to decide standing questions.” Trollinger, 370 F.3d at 613 (citing Holmes, 503 U.S. at 268.). As it
pertains to standing, the “by reason of” limitation is used to analyze whether a plaintiff is asserting
an injury that was borne directly by that plaintiff or whether the injury was “derivative or passedon” to the plaintiff by some intermediate party. See id. at 614.
a. The “by reason of” Limitation (Direct Versus Passed-On Injury)
Defendants claim that Plaintiffs’ asserted injuries are “necessarily derivative of harms to
individual opioid users.” Doc. #: 1082 at 4. They state that “it is the opioid user who (if anyone)
was directly harmed, and it is only as a result of this harm—in the aggregate—that Plaintiffs can
claim to have experienced additional public expenditures, lost tax revenue, and diminished
property values.” Id. Defendants cite Perry as a paradigmatic example from the Sixth Circuit of
the distinction between derivative and non-derivative injuries. Defendants characterize Perry as
follows: “Plaintiffs [in Perry] were individual insurance plan subscribers who alleged that because
of the tobacco manufacturers’ conduct, they paid increased premiums to account for medical care
provided to smokers in the same insurance pool.” Id. at 4-5 (citing Perry, 324 F.3d at 847) (internal
citations omitted).
Defendants’ characterization of Perry is correct, but Perry is factually distinct from this
case. In Perry, tobacco users suffered smoking-related injuries which increased healthcare costs.
That is where the similarities with the present case end. In Perry, the increased healthcare costs
were borne by insurance companies who then passed-on those costs to individual insurance plan
subscribers in the form of higher insurance premiums. The non-smoking individual subscribers
11
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then sued the tobacco companies for the costs passed-on to them by the insurance companies. See
Perry, 324 F.3d at 847. Thus, Perry represents a classic case of “passed-on” economic injury.
Here, as described above, Plaintiffs have alleged a plausible claim that their injuries are the direct
result of Defendants’ creation of an illicit opioid market within their communities.6 Plaintiffs’
asserted economic injuries are borne by them and not passed-on by any intermediate party standing
less removed from Defendants’ actions.
The tobacco cases, in general, are factually distinct from the present case for an additional
reason. In the tobacco cases, no one asserted, nor could they have, that tobacco defendants created
an “illicit cigarette market” the attendant consequences of which might have caused the
government plaintiffs to expend their limited financial resources to mitigate. This “opioid epidemic
as an illicit market” concept is an important distinction underlying many of Plaintiffs’ allegations.
See, e.g., SAC at 150-51. Therefore, assuming as it must that Plaintiffs can prove their allegations,
the Court finds it plausible that Plaintiffs’ asserted injuries were directly caused “by reason of”
Defendants’ injurious conduct.
b. The “business or property” Limitation
Even if Plaintiffs’ asserted injuries were proximately and directly caused “by reason of”
Defendants’ alleged injurious conduct, Plaintiffs still may not bring a RICO claim if the injuries
asserted were not to their “business or property.” 18 U.S.C. § 1964(c). As a general principal,
“money, of course, is a form of property.” Reiter v. Sonotone Corp., 442 U.S. 330, 338 (1979). It
is also true that, “[a] person whose property is diminished by a payment of money wrongfully

6
Plaintiffs allege that “Congress specifically designed the closed chain of distribution to prevent the diversion of
legally produced controlled substances into the illicit market.. . . All registrants—which includes all manufacturers
and distributors of controlled substances—must adhere to the specific security, recordkeeping, monitoring and
reporting requirements that are designed to identify or prevent diversion.” Doc. #: 514 at 150-51 (citing 21 U.S.C.
§ 823(a)-(b); 21 C.F.R. § 1301.74).

12
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induced is injured in his property.” County of Oakland v. City of Detroit, 866 F.2d 839, 845 (6th
Cir. 1989) (quoting Chattanooga Foundry and Pipe Works v. City of Atlanta, 203 U.S. 390, 396
(1906)). Plaintiffs assert thirteen categories of expenditures that they contend represent a
substantial monetary loss, and are therefore an injury to their property. See SAC at 285. Defendants
contend that none of the monetary costs asserted by Plaintiffs are the type of property injury
anticipated (and thus permitted) by the RICO statute.
(i) Personal Injuries
The Sixth Circuit has held that “personal injuries and pecuniary losses flowing from those
personal injuries fail to confer relief under § 1964(c).” Jackson v. Sedgwick Claims Mgmt. Servs.,
Inc., 731 F.3d 556, 565-66 (6th Cir. 2013). “Courts interpreting RICO have remained faithful to
this distinction [between non-redressable personal injury and redressable injury to property] by
excluding damages ‘arising directly out of’ a personal injury, even though personal injuries often
lead to monetary damages that would be sufficient to establish standing if the plaintiff alleged a
non-personal injury.” Id. (emphasis added).
The Jackson court’s holding that RICO claims that allege damages “arising directly out of
a personal injury” are not redressable adds another layer to the “directness” requirement
summarized by Defendants above. As stated previously, Defendants explained two ways in which
RICO allegations must be sufficiently direct to maintain a RICO claim. First, the relationship
between the asserted injury and the alleged injurious conduct must have a direct causal connection.
(the proximate cause analysis). And second, the asserted injury must also be borne directly by
Plaintiffs and not passed-on to them by intermediate parties (the standing “by reason of” analysis).
Under Jackson, there is an additional element of directness to consider—whether Plaintiffs’
alleged injury arises directly out of a personal injury. While the first two analyses require closeness

13
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of the relationship between injury and injurious conduct, the Jackson analysis requires separation
between personal injury and pecuniary losses that arise therefrom.
To determine what type of pecuniary losses arise directly out of personal injury, the Court
first looks to the facts of Jackson itself. In Jackson, former employees who suffered personal
injuries at work sued their employer for a RICO violation. They alleged that their employer’s
workers’ compensation administrator and physician engaged in a fraudulent scheme to avoid
paying workers’ compensation benefits to them, causing them to suffer monetary losses (i.e.
receiving less money from their personal injury claim than they felt they were entitled to). See id.
at 561-62. The Jackson court rejected the plaintiffs’ theory that their workers’ compensation
benefits created an intervening legal entitlement to money, which is property under RICO. See id.
at 566. The Jackson court also cites several examples where other circuits have considered when
a pecuniary harm arises directly out of a personal injury. See, e.g., id. at 564 n.4. Reviewing these
cases, the Court determines that their unifying character is that pecuniary losses “arise directly out
of” a personal injury when the alleged RICO injury merely acts as an alternate theory for
recovering damages otherwise available in a tort claim for personal injury and is asserted by the
plaintiff him- or herself.7
In other words, damages that result from a personal injury to a plaintiff (such as attorney
fees, lost wages, lost workers’ compensation benefits, or medical expenses), that are recoverable

7

Footnote 4 of the Jackson opinion cites the following exemplary cases: Evans v. City of Chicago, 434 F.3d 916
(7th Cir.2006) (false imprisonment causing loss of income not an injury to “business or property”); Diaz v. Gates,
420 F.3d 897 (9th Cir.2005) (en banc) (false imprisonment causing loss of employment and employment
opportunity is an injury to “business or property”); Hughes v. Tobacco Inst., Inc., 278 F.3d 417 (5th Cir.2001)
(assault claim against tobacco company causing wrongful death of smoker not an injury to “business or property”);
Hamm v. Rhone–Poulenc Rorer Pharm., Inc., 187 F.3d 941 (8th Cir.1999) (retaliatory firing causing damage to
reputation not an injury to “business or property”); Bast v. Cohen, Dunn & Sinclair, PC, 59 F.3d 492, 495 (4th
Cir.1995) (surreptitiously recorded phone calls causing mental anguish not an injury to “business or property”); Doe
v. Roe, 958 F.2d 763 (7th Cir.1992) (coercion into sexual relationship by attorney causing emotional harm not an
injury to “business or property”); Drake v. B.F. Goodrich Co., 782 F.2d 638, 644 (6th Cir.1986) (exposure to toxic
chemicals during employment with defendant causing personal injuries not an injury to “business or property”).
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in a typical tort action are not recoverable in RICO, even if caused by a defendant’s racketeering
activity. These are costs that arise directly out of the plaintiff’s personal injury, and are not injuries
to plaintiff’s “business or property” under the statute.
Defendants contend that Plaintiffs are attempting to recover the pecuniary losses resulting
directly from their addicted residents’ physical injuries, citing Jackson. Plaintiffs respond that their
economic losses are not pecuniary losses resulting from their addicted residents’ personal injuries;
rather, they are concrete economic losses to the cities and counties resulting directly from
Defendants’ relinquishment of their responsibility to maintain effective controls against diversion
of Schedule II narcotics. See, e.g., 21 U.S.C. § 823(a)-(b).
Plaintiffs have the better argument. None of Plaintiffs’ thirteen categories of costs arise
directly out of a personal injury to Plaintiffs themselves. See Doc. #: 654 at 36-37 (“Plaintiffs’
damages claims are not for personal injuries, but police and fire services, lost taxes, revenue and
funding.”). Even if Jackson can be read to preclude a RICO claim by a plaintiff who is tasked to
protect the well-being of a third-party where the asserted economic harm is created by a personal
injury to that third-party, it still does not follow that all thirteen categories of damages asserted by
Plaintiffs arise directly out of such personal injuries. In that scenario, it would still be crucial to
determine whether Plaintiffs’ alleged injuries result directly from the personal injuries sustained
by their citizens.
Plaintiffs assert the following injuries:
a. Losses caused by the decrease in funding available for Plaintiffs’ public services
for which funding was lost because it was diverted to other public services designed
to address the opioid epidemic;
b. Costs for providing healthcare and medical care, additional therapeutic, and
prescription drug purchases, and other treatments for patients suffering from
opioid-related addiction or disease, including overdoses and deaths;
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c. Costs of training emergency and/or first responders in the proper treatment of
drug overdoses;
d. Costs associated with providing police officers, firefighters, and emergency
and/or first responders with naloxone—an opioid antagonist used to block the
deadly effects of opioids in the context of overdose;
e. Costs associated with emergency responses by police officers, firefighters, and
emergency and/or first responders to opioid overdoses;
f. Costs for providing mental-health services, treatment, counseling, rehabilitation
services, and social services to victims of the opioid epidemic and their families;
g. Costs for providing treatment of infants born with opioid-related medical
conditions, or born dependent on opioids due to drug use by mother during
pregnancy;
h. Costs associated with law enforcement and public safety relating to the opioid
epidemic, including but not limited to attempts to stop the flow of opioids into local
communities, to arrest and prosecute street-level dealers, to prevent the current
opioid epidemic from spreading and worsening, and to deal with the increased
levels of crimes that have directly resulted from the increased homeless and drugaddicted population;
i. Costs associated with increased burden on Plaintiffs’ judicial systems, including
increased security, increased staff, and the increased cost of adjudicating criminal
matters due to the increase in crime directly resulting from opioid addiction;
j. Costs associated with providing care for children whose parents suffer from
opioid-related disability or incapacitation;
k. Loss of tax revenue due to the decreased efficiency and size of the working
population in Plaintiffs’ communities;
l. Losses caused by diminished property values in neighborhoods where the opioid
epidemic has taken root; and
m. Losses caused by diminished property values in the form of decreased business
investment and tax revenue.
SAC at 285-286. Perhaps it can be said that items b and e above (the provision of medical treatment
and emergency response services) arise directly out of the personal injury of the citizens because
they are effectively claims to recoup the costs of medical expenses. However, there are other
categories of costs, for example item h (the costs associated with “attempts to stop the flow of
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opioids into [Plaintiffs’] communities . . . [and] prevent the current opioid epidemic from spreading
and worsening”), that cannot be said to arise directly out of Plaintiffs’ residents’ personal injuries.
Id. Thus, under no reading of Jackson can it be maintained that all of Plaintiffs’ asserted injuries
arise directly out of a personal injury, and it is more likely, in this Court’s opinion, that most do
not.
(ii) Sovereign Capacity
Finally, Defendants argue that regardless of the above, Plaintiffs cannot recover injury to
their property to the extent they seek to recover costs associated with services provided in
Plaintiffs’ sovereign or quasi-sovereign capacities, which Defendants argue, accounts for the
entirety of Plaintiffs’ claimed injuries. Doc. #: 1082 at 6-7. Defendants implore the Court to follow
the Ninth Circuit’s holding in Canyon County v. Syngenta Seeds, Inc., 519 F.3d 969 (9th Cir.
2008). Defendants claim that Canyon County’s holding that “money ‘expended on public health
care and law enforcement services’ by a city or county does not constitute injury to ‘business or
property’ under RICO” is applicable to the present case. See Doc. #: 1079 at 6 (quoting Canyon
County, 519 F.3d at 971). Defendants point out that the Sixth Circuit has previously relied on
Canyon County (albeit for its analysis of the proximate cause requirement of RICO and not for its
“business or property” analysis) in City of Cleveland v. Ameriquest Mort. Sec., Inc., 615 F.3d 496
(6th Cir. 2010). The R&R declined to follow Canyon County, however, stating that, “Defendants
. . . have not identified any Supreme Court or Sixth Circuit case directly on point with the facts of
this case.”
The R&R is correct because there has never been a case with facts analogous to those
alleged by Plaintiffs here. It cannot be stressed strongly enough that the prescription opiates at
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issue in this case are Schedule II controlled substances.8 Plaintiffs have alleged a wanton
disregard for public health and safety exhibited by Defendants with respect to their legal duty to
try to prevent the diversion of prescription opioids. With the privilege of lawfully manufacturing
and distributing Schedule II narcotics—and thus enjoying the profits therefrom—comes the
obligation to monitor, report, and prevent downstream diversion of those drugs. See
21 U.S.C. § 823(a)-(b). Plaintiffs allege that Defendants have intentionally turned a blind eye to
orders of opiates they knew were suspicious, thereby flooding the legitimate medical market and
creating a secondary “black” market at great profit to Defendants and at great cost to Plaintiffs.9
Plaintiffs must shoulder the responsibility for attempting to clean up the mess allegedly created by
Defendants’ misconduct.
In Canyon County, the County brought a RICO claim against four defendant companies
for “knowingly employ[ing] and/or harbor[ing] large numbers of illegal immigrants within Canyon
County, in an ‘Illegal Immigrant Hiring Scheme.’” Canyon County, 519 F.3d at 972. The County
claimed that it “paid millions of dollars for health care services and criminal justice services for
the illegal immigrants who [were] employed by the defendants in violation of federal law.” Id.
Based on these facts, the Ninth Circuit concluded that “when a governmental body acts in its
sovereign or quasi-sovereign capacity, seeking to enforce the laws or promote the public well-

8
“Since passage of the Comprehensive Drug Abuse Prevention and Control Act of 1970, 21 U.S.C. § 801 et seq.
(“CSA” or “Controlled Substances Act”), opioids have been regulated as controlled substances. As controlled
substances, they are categorized in five schedules, ranked in order of their potential for abuse, with Schedule I being
the most dangerous. The CSA imposes a hierarchy of restrictions on prescribing and dispensing drugs based on their
medicinal value, likelihood of addiction or abuse, and safety. Opioids generally had been categorized as Schedule II
or Schedule III drugs; hydrocodone and tapentadol were recently reclassified from Schedule III to Schedule II.
Schedule II drugs have a high potential for abuse, and may lead to severe psychological or physical dependence.
Schedule III drugs are deemed to have a lower potential for abuse, but their abuse still may lead to moderate or low
physical dependence or high psychological dependence.” SAC at 16 n.5.
9
For example, Plaintiffs allege that “between 2012 and 2016, Summit County estimates that it spent roughly $66
million on costs tied to the opioid crisis. Those costs are projected to add up to another $89 million over the next
five years, representing a total cost to the County of $155 million over the ten year period “simply trying to keep up
with the epidemic.’” Doc. #: 514 at 226.
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being, it cannot claim to have been ‘injured in [its] . . . property’ for RICO purposes based solely
on the fact that it has spent money in order to act governmentally.” Canyon County, 519 F.3d at
976 (emphasis added). As stated above, neither the Sixth Circuit nor the Supreme Court have
adopted the holding in Canyon County, and certainly not for the broad proposition that
governmental entities are barred from seeking RICO claims for services provided in their
sovereign or quasi-sovereign capacities. Not even Canyon County established such a bright-line
rule. The Canyon County court held that governmental entities are not injured in their property
based solely on the expenditure of money to act governmentally. Use of the word “solely” implies
that governmental entities might be able to assert an injury to their property based on the
expenditure of money plus something else, perhaps, for example, the assumption of a statutory
burden relinquished by a defendant.
In this case, the scope and magnitude of the opioid crisis—the illicit drug market and
attendant human suffering—allegedly created by Defendants have forced Plaintiffs to go far
beyond what a governmental entity might ordinarily be expected to pay to enforce the laws or
promote the general welfare. Plaintiffs have been forced to expend vast sums of money far
exceeding their budgets to attempt to combat the opioid epidemic. The Court thus concludes that
while Cities and Counties cannot recover ordinary costs of services provided in their capacity as a
sovereign, Cities and Counties should be able to recover costs greatly in excess of the norm, so
long as they can prove the costs were incurred due to Defendants’ alleged RICO violations.
Additionally, the Ninth Circuit held in Canyon County that governmental entities can, in
fact, recover in RICO for the costs associated with doing business in the marketplace. See, e.g., id.
(“government entities that have been overcharged in commercial transactions and thus deprived of
their money can claim injury to their property.”).
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It is Defendants’ position that all of Plaintiffs’ costs responding to Defendants’ alleged
misconduct are sovereign or quasi-sovereign public services derivative of their residents’ opioid
problems, for which they cannot recover. See Doc. #: 1082 at 7. The Court disagrees. Certainly,
some of Plaintiffs’ alleged costs are costs associated with the ordinary provision of services to
their constituents in their capacity as sovereigns. See, e.g., SAC at 285 (asserting injury due to the
provision of emergency first responder services). These costs cannot be recovered unless Plaintiffs
can prove they go beyond the ordinary provision of those services. However, some of Plaintiffs’
alleged costs are clearly associated with Plaintiffs’ participation in the marketplace, and for those
costs, Plaintiffs can undoubtedly recover. See, e.g., id. (asserting injury due to the costs associated
with purchasing naloxone to prevent future fatal overdoses).
Therefore, under the broadest reading of Sixth Circuit precedent, the Court finds that
Plaintiffs may recover damages based on the provision of governmental services in their capacity
as a sovereign to the extent they can prove the asserted costs go beyond the ordinary cost of
providing those services and are attributable to the alleged injurious conduct of Defendants. Under
a more restrictive reading of Jackson, Plaintiffs still may recover those costs associated with
preventing the flood of these narcotics into their communities, which do not directly arise from the
personal injuries of their citizens (e.g. providing medical care, addiction treatment, etc.). Lastly,
Plaintiffs have sufficiently alleged that at least some of their claimed injuries are recoverable under
RICO due to Plaintiffs’ participation in the marketplace. Thus, the Court concludes that it is not
appropriate to dismiss the RICO claims at this early stage in the litigation.
C. Civil Conspiracy
The R&R concluded that Plaintiffs sufficiently pled a claim for civil conspiracy. R&R at
95-98. Distributor Defendants object, stating that the Complaint “alleges no facts to support the
assertion that Distributors participated in the marketing of opioids [or] . . . in applying or lobbying
20
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for increased opioid production quotas from DEA, . . . [and] no facts to support the claim that
Distributors conspired not to report the unlawful distribution practices of their competitors to the
authorities.” Doc. #: 1079 at 2-3 (emphasis removed). Pharmacy Defendants also object, arguing
that to the extent a civil conspiracy is alleged through Defendants’ participation in industry groups,
the Complaint is deficient with respect to the Retail Pharmacies, because it does not allege their
participation in those groups.
The R&R correctly identifies the elements of a cognizable conspiracy claim as: “(1) a
malicious combination; (2) two or more persons; (3) injury to person or property; and (4) existence
of an unlawful act independent from the actual conspiracy”) Hale v. Enerco Grp., Inc., 2011 WL
49545, at *5 (N.D. Ohio Jan. 5, 2011) (citation and internal quotation marks omitted). Distributor
Defendants take exception to the R&R’s finding of independent unlawful acts. Pharmacy
Defendants object to the R&R’s finding of a malicious combination. Defendants miss the forest
for the trees.
Distributor Defendants characterize the R&R’s finding of unlawful acts as
“(1) fraudulently marketing opioids; (2) fraudulently increasing the supply of opioids by seeking
increased quotas; and (3) failing to report suspicious orders.” Doc #: 1079 at 2. This
mischaracterizes the R&R’s actual finding that “the statutory public nuisance, Ohio RICO, and
injury through criminal acts claims” would all suffice to “fulfill the underlying unlawful act
element.” R&R at 96. The Court agrees that any of these claims is sufficient to satisfy the
underlying unlawful act element.
Pharmacy Defendants assert that, because the Complaint fails to expressly allege their
participation in industry groups such as the Healthcare Distribution Alliance and Pain Care Forum,
that Plaintiffs failed to adequately plead a civil conspiracy claim, at least regarding them. However,
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the R&R did not rely on industry group participation to find a malicious combination. The R&R
concluded that:
Pleading the existence of a malicious conspiracy requires “only a common
understanding or design, even if tacit, to commit an unlawful act.” Gosden v. Louis,
687 N.E.2d 481, 496-98 (Ohio Ct. App. 1996). “All that must be shown is that . . .
the alleged coconspirator shared in the general conspiratorial objective.” Aetna Cas.
& Sur. Co. v. Leahey Const. Co., Inc., 219 F.3d 519, 538 (6th Cir. 2000) (citation
and internal quotation marks omitted).
Id. at 97. In other words, the R&R concluded that even absent evidence of participation in industry
groups, alleging a “shared conspiratorial objective” is sufficient to demonstrate a “malicious
combination” and thus survive Pharmacy Defendants’ motion to dismiss. Plaintiffs allege “all
Defendants took advantage of the industry structure, including end-running its internal checks and
balances, to their collective advantage.” SAC at 229 (emphasis added). Additionally, with respect
to Retail Pharmacy Defendants specifically, Plaintiffs assert, “instead of taking any meaningful
action to stem the flow of opioids into communities, they continued to participate in the oversupply
and profit from it.” Id. at 184. Thus, the R&R concluded, and this Court agrees, that Plaintiffs
adequately pled that Defendants shared a general conspiratorial objective of expanding the opioid
market and that there was a common understanding between all Defendants to disregard drug
reporting obligations to effectuate that goal. Therefore, the Court adopts the R&R with respect to
section III.K.
D. Abrogation of Common Law Claims Under the Ohio Products Liability Act
The R&R concluded that Plaintiffs’ Statutory Public Nuisance and Negligence Claims are
not abrogated by the Ohio Product Liability Act (“OPLA”).10 R&R at 58-60, 61-62. As further

10

Pharmacy Defendants argue, without any legal analysis, that Plaintiffs’ Unjust Enrichment Claim is abrogated by
the OPLA. Doc. #: 1078 at 11. The R&R does not address whether Plaintiffs’ Unjust Enrichment Claim is abrogated
by the OPLA, likely because the Pharmacies merely made a similarly undeveloped argument in their motion to
dismiss, and only rehash them here. Due to the conspicuous lack of legal development in either Pharmacy
Defendants’ Motion to Dismiss or Objections to the R&R, the Court finds this objection improper. Regardless, per
the analysis below, the Court finds that Plaintiffs’ Unjust Enrichment Claim is not abrogated by the OPLA.
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discussed below, the Court concurs with and adopts the R&R’s recommendation and reasoning
with respect to these findings. However, the R&R also concluded that Plaintiffs’ Common Law
Absolute Public Nuisance Claim is abrogated by the OPLA. Id. at 62-65. The Court disagrees.
1. Abrogation of the Common Law Public Nuisance Claims
The Ohio Product Liability Act, Ohio Rev. Code § 2307.71 et seq., was enacted in 1988.
It was amended in 2005 and amended again in 2007. Despite the General Assembly’s attempts to
clarify the language and intent of the statute’s definition of “product liability claim,” the Court
finds that the definition remains ambiguous, and thus reviews the legislative history pursuant to
Ohio Rev. Code § 1.49(C) (“If a statute is ambiguous, the court, in determining the intention of
the legislature, may consider among other matters: . . . The legislative history.”).
The OPLA, at the time of its enactment, did not explicitly state that it was intended to
supersede all common law theories of product liability. It was also ambiguous regarding whether
it superseded common law claims seeking only economic loss damages. The Ohio Supreme Court
attempted to clarify these ambiguities in two cases, Carrel v. Allied Prods. Corp., 677 N.E.2d 795,
799 (1997) (holding that “the common-law action of negligent design survives the enactment of
the Ohio Products Liability Act.”) and LaPuma v. Collinwood Concrete, 661 N.E.2d 714, 716
(Ohio 1996) (holding that “although a cause of action may concern a product, it is not a product
liability claim within the purview of Ohio’s product liability statutes unless it alleges damages
other than economic ones, and that a failure to allege other than economic damages does not
destroy the claim, but rather removes it from the purview of those statutes.”).
In 2005, the General Assembly added the following provision to the OPLA (“the 2005
Amendment”): “Sections 2307.71 to 2307.80 of the Revised Code are intended to abrogate all
common law product liability causes of action.” 2004 Ohio Laws File 144 (Am. Sub. S.B. 80)
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(codified at Ohio Rev. Code § 2307.71(B)). The associated legislative history of the 2005
Amendment states:
The General Assembly declares its intent that the amendment made by this act to
section 2307.71 of the Revised Code is intended to supersede the holding of the
Ohio Supreme Court in Carrel v. Allied Products Corp. (1997), 78 Ohio St.3d
284, that the common law product liability cause of action of negligent design
survives the enactment of the Ohio Product Liability Act, sections 2307.71 to
2307.80 of the Revised Code, and to abrogate all common law product liability
causes of action.
Id. (emphasis added). Notably, the General Assembly cited the Carrel holding while
conspicuously omitting the contemporary LaPuma holding. The Court therefore interprets the
General Assembly’s inclusion of Carrel to imply the intentional exclusion and therefore the tacit
acceptance of the Ohio Supreme Court’s holding in LaPuma.
In 2007, the Ohio Legislature further amended section 2307.71(A)(13) of the OPLA (“the
2007 Amendment”) to add the following to the definition of “product liability claim:”
“Product liability claim” also includes any public nuisance claim or cause of action
at common law in which it is alleged that the design, manufacture, supply,
marketing, distribution, promotion, advertising, labeling, or sale of a product
unreasonably interferes with a right common to the general public.
2006 Ohio Laws File 198 (Am. Sub. S.B. 117) (emphasis added). The associated legislative history
of the 2007 Amendment further states:
The General Assembly declares its intent that the amendments made by this act to
sections 2307.71 and 2307.73 of the Revised Code are not intended to be
substantive but are intended to clarify the General Assembly’s original intent in
enacting the Ohio Product Liability Act, sections 2307.71 to 2307.80 of the Revised
Code, as initially expressed in Section 3 of Am. Sub. S.B. 80 of the 125th General
Assembly, to abrogate all common law product liability causes of action including
common law public nuisance causes of action, regardless of how the claim is
described, styled, captioned, characterized, or designated, including claims against
a manufacturer or supplier for a public nuisance allegedly caused by a
manufacturer’s or supplier’s product.
Id. (emphasis added). Senate Bill 80 of the 125th General Assembly (the 2005 Amendment) was
a “tort reform” bill that was enacted to create limitations on various types of non-economic
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damages. See 2004 Ohio Laws File 144 (Am. Sub. S.B. 80). Both the 2005 and 2007 Amendments
demonstrate the General Assembly’s intent to limit non-economic damages on all common law
theories of product liability regardless of how the claim was characterized.
Throughout these amendments, however, the overarching substantive definition of a
“product liability claim” has not changed much from the original 1988 OPLA definition. To fall
within the statute’s definition a plaintiff’s product liability claim must 1) seek to recover
compensatory damages 2) for death, physical injury to a person, emotional distress, or physical
damage to property other than the product in question (i.e. “harm” as defined by the statute).11 The
subsequent amendments make clear that any civil action concerning liability for a product due to
a defect in design, warning, or conformity—including any common law public nuisance or
common law negligence claim, regardless of how styled—that 1) seeks to recover compensatory
damages 2) for “harm” is abrogated by the OPLA. Conversely, a claim not seeking to recover
compensatory damages or seeking to recover solely for “economic loss” (i.e. not “harm”) does not
meet the definition of a product liability claim and is not abrogated by the OPLA. The OPLA is
explicit that “Harm is not ‘economic loss,’” and “Economic Loss is not ‘harm.’” Ohio Rev. Code
§ 2307.71(A)(2) and (7). This reading of § 2307.71(A)(13) is consistent with the legislative intent,
the holding in LaPuma, and with § 2307.72(C) which states:
Any recovery of compensatory damages for economic loss based on a claim that is
asserted in a civil action, other than a product liability claim, is not subject to
sections 2307.71 to 2307.79 of the Revised Code, but may occur under the common
law of this state or other applicable sections of the Revised Code.
Ohio Rev. Code § 2307.72(C).

11

Section 2307.71(A)(13) of the OPLA also requires that the claim allegedly arise from any of:
(a) The design, formulation, production, construction, creation, assembly, rebuilding, testing, or marketing of
that product;
(b) Any warning or instruction, or lack of warning or instruction, associated with that product;
(c) Any failure of that product to conform to any relevant representation or warranty.
Ohio Rev. Code § 2307.71(A)(13).
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Further, by defining a “product liability claim” in terms of damages, the OPLA does not
provide for any form of equitable remedy.12 To conclude that all public nuisance claims, including
those seeking equitable remedies, are subsumed by the OPLA would effectively be a substantive
change in the law in contravention of the General Assembly’s express intent that the amendment
not be substantive. In other words, if all public nuisance claims, including those only seeking
equitable relief, were abrogated by the OPLA, a party merely seeking an equitable remedy to stop
a public nuisance would be forced instead to sue for compensatory damages under the OPLA, a
result that appears completely at odds with the legislative intent to limit non-economic
compensatory damages. Therefore, a claim seeking only equitable relief is not abrogated by the
OPLA.
The R&R concluded that the 2007 Amendment added public nuisance claims as a second
category of actions that fall under the definition of a product liability claim. See R&R at 58 n.37.
In support of this conclusion, Defendants cite Mount Lemmon Fire Dist. v. Guido, 139 S. Ct. 22
(2018). See Doc. #: 1116 at 3. In Mount Lemmon, the Supreme Court interpreted Congress’
addition of a second sentence to the definition of “employer” under the ADEA.13 The Supreme
Court held that the phrase “also means” adds a new category of employers to the ADEA’s reach.
Mount Lemmon is factually inapposite, and the R&R’s conclusion is incorrect for two reasons.
First, there is a substantive difference between the phrases “also means” and “also includes.” The
term “means” is definitional, while “the term ‘including’ is not one of all-embracing definition,
but connotes simply an illustrative application of the general principle.” In re Hartman, 443 N.E.2d

12

Defendants identify section 2307.72(D)(1) as expressly carving out abatement relief for contamination of the
environment as an indication that the OPLA supersedes all other forms of equitable relief. See Doc. #: 1116 at 4.
However, a far more natural reading of this section is the carving out of all forms of relief for pollution of the
environment from preemption by federal environmental protection laws and regulations.
13
Under the ADEA, “the term ‘employer’ means a person engaged in an industry affecting commerce who has
twenty or more employees . . . . The term also means (1) any agent of such a person, and (2) a State or political
subdivision of a State . . . .” 29 U.S.C. § 630(b) (emphasis added).
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516, 517–18 (Ohio 1983) (quoting Federal Land Bank of St. Paul v. Bismarck Lumber Co., 314
U.S. 95, 100 (1941)). In this case, the general principal is that to be a product liability claim, a
plaintiff’s cause of action must seek compensatory damages for harm. Thus, a public nuisance
claim—to be “also include[d]” as a “product liability claim” under the OPLA—must likewise seek
compensatory damages for harm. Ohio Rev. Code § 2307.71(A)(13).
Second, as the Mount Lemmon opinion points out, “Congress amended the ADEA to cover
state and local governments.” Mount Lemmon, 139 S. Ct. at 23. This amendment to the ADEA
certainly amounts to—and was intended to be—an intentional, substantive change in the law. As
highlighted above, however, the 2007 Amendment to the OPLA was not intended to be a
substantive change.
Therefore, in light of the legislative history, the Court finds it at least plausible, if not likely,
that the 2005 and 2007 Amendments to the OPLA intended to clarify the definition of “product
liability claim” to mean “a claim or cause of action [including any common law negligence or
public nuisance theory of product liability . . .] that is asserted in a civil action . . . that seeks to
recover compensatory damages . . . for [harm] . . . .” This definition is the most consistent with the
statute, the legislative history, and the caselaw. See LaPuma v. Collinwood Concrete, 661 N.E.2d
714, 716 (Ohio 1996) (“Failure to allege other than economic damages . . . removes it from the
purview of [the OPLA].”) (intentionally not overruled by the 125th General Assembly); Volovetz
v. Tremco Barrier Sols., Inc., 74 N.E.3d 743, 753 n.4 (Ohio Ct. App. Nov. 16, 2016) (“We
recognize that a claim for purely economic loss is not included in the statutory definition of
‘product liability claim,’ and, consequently, a plaintiff with such a claim may pursue a commonlaw remedy.”); Ohio v. Purdue Pharma, Case No. 17 CI 261 (Ohio C.P. Aug. 22, 2018) (finding
that the Plaintiff’s common law nuisance claim not seeking compensatory damages is not
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abrogated under the OPLA.); see also, 76 Ohio Jur. 3d Claims Within Scope of Product Liability
Act § 1 (“Ohio’s products liability statutes, by their plain language, neither cover nor abolish
claims for purely economic loss caused by defective products.”).
Using this definition, Plaintiffs’ absolute public nuisance claim, at least insofar as it does
not seek damages for harm,14 is not abrogated by the OPLA. Section III.E of the R&R is rejected
to the extent it held that Plaintiffs’ absolute public nuisance claim is abrogated by the OPLA.
2. City of Akron’s Ability to Bring a Statutory Public Nuisance Claim
The R&R concluded that Plaintiffs’ statutory public nuisance claim was not abrogated.
R&R at 62. No party objected to this conclusion, therefore the Court adopts the R&R with respect
to this finding. The R&R further concluded that the City of Akron lacked standing to bring a
statutory public nuisance claim, and that the County of Summit, which had standing, was not
limited only to injunctive relief under the statute. The Pharmacy Defendants object to the R&R’s
conclusion that § 4729.35 of the Ohio Revised Code does not limit the remedy that can be sought
under the statute to an injunction, and Plaintiffs object to the R&R’s conclusion that § 4729.35
limits who may maintain a nuisance action. The issue then, is whether § 4729.35 is limiting and if
so, to what extent.
The operative statutes involved in Plaintiffs’ Statutory Public Nuisance Claim are:
Ohio Rev. Code § 715.44(A) (emphasis added):15
A municipal corporation may abate any nuisance and prosecute in any court of
competent jurisdiction, any person who creates, continues, contributes to, or
suffers such nuisance to exist.

14

“‘Harm’ means death, physical injury to person, serious emotional distress, or physical damage to property other
than the product in question. Economic loss is not ‘harm.’” Ohio Rev. Code § 2307.71(A)(2).
15
Page’s Ohio Revised Code Annotated, Title 7: Municipal Corporations, Chapter 715: General Powers, §§715.37715.44: Health and Sanitation, §715.44: Power to abate nuisance and prevent injury.
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Ohio Rev. Code § 3767.03 (emphasis added):16
Whenever a nuisance exists, the attorney general; the village solicitor, city director
of law, or other similar chief legal officer of the municipal corporation in which
the nuisance exists; the prosecuting attorney of the county in which the nuisance
exists; the law director of a township that has adopted a limited home rule
government under Chapter 504. of the Revised Code; or any person who is a citizen
of the county in which the nuisance exists may bring an action in equity in the name
of the state, upon the relation of the attorney general; the village solicitor, city
director of law, or other similar chief legal officer of the municipal corporation; the
prosecuting attorney; the township law director; or the person, to abate the nuisance
and to perpetually enjoin the person maintaining the nuisance from further
maintaining it.
Ohio Rev. Code § 4729.35 (emphasis added):17
The violation . . . of any laws of Ohio or of the United States of America or of any
rule of the board of pharmacy controlling the distribution of a drug of abuse . . . is
hereby declared to . . . constitute a public nuisance. The attorney general, the
prosecuting attorney of any county in which the offense was committed or in which
the person committing the offense resides, or the state board of pharmacy may
maintain an action in the name of the state to enjoin such person from engaging in
such violation. Any action under this section shall be brought in the common pleas
court of the county where the offense occurred or the county where the alleged
offender resides.
If § 4729.35 had ended after the first sentence, there would be no question as among the
three statutes that the City of Akron would have the authority to bring an action to abate a nuisance
caused by the violation of applicable drug laws. However, the subsequent sentences of § 4729.35
can be read as either limiting or expanding (or both). Section 4729.35 is potentially limiting, for
example, in that it does not also list city directors of law, chief legal officers of municipal
corporation, or law directors of townships as parties that may maintain a nuisance action. It is also
potentially limiting in that it only mentions injunctive relief rather than (or in addition to) relief in
the form of abatement (or equitable relief generally). However, as Plaintiffs point out, § 4729.35

16

Page’s Ohio Revised Code Annotated, Title 37: Health-Safety-Morals, Chapter 3767: Nuisances, §§3767.013767.11: Disorderly houses, §3767.03: Abatement of nuisance; bond.
17
Page’s Ohio Revised Code Annotated, Title 47: Occupations-Professions, Chapter 4729: Pharmacists; Dangerous
Drugs, §§4729.27-4729.46: Prohibitions, §4729.35: Violations of drug laws as public nuisance.
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might be read as an expansion of § 3767.03 in that it additionally allows the state board of
pharmacy and the prosecuting attorney of the county in which the alleged offender resides to
maintain a nuisance action.18 It also provides jurisdiction in either the county where the offense
occurred or the county where the alleged offender resides.
The R&R succinctly summarizes the applicable Ohio rule of statutory construction, “a
court should construe various statutes in harmony unless their provisions are irreconcilably in
conflict.” R&R at 65 (citing Ohio Rev. Code § 1.51; United Tel. Co. v. Limbach, 643 N.E.2d 1129,
1131 (Ohio 1994)). In the event statutory provisions are irreconcilable, the special or local
provision prevails. See id. Additionally, as before, the Court interprets the inclusion of certain
elements in a statute to imply the intentional exclusion of others.
Here, § 4729.35 is a special or local provision. It is irreconcilable with §§ 715.44(A) and
3767.03 because the plain language of these sections explicitly allows the chief legal officer of
any municipal corporation, for example a city law director, to bring an action for abatement of any
nuisance, whereas § 4729.35—at least implicitly—excludes a city law director from bringing a
nuisance action for violations of the drug laws. Further, even a statutorily authorized party may
only bring an action to enjoin such violations, not one for abatement.
Thus, the Court concludes, as the R&R did, that the General Assembly’s inclusion of the
attorney general, county prosecuting attorney, and state board of pharmacy in § 4729.35 implies
the intentional exclusion of a city law director. Similarly, the Court concludes, though the R&R
did not, that the General Assembly’s reference to “an action . . . to enjoin such person from
engaging in such violation” implies the exclusion of other forms of relief. Ohio Rev.
Code § 4729.35.

18

As opposed to only the county prosecuting attorney in which the nuisance exists as allowed by section 3767.03.
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While it may not have been the General Assembly’s intent to limit the parties who can
maintain a nuisance action or to limit the available relief, the Court declines to second guess the
unambiguous text of the General Assembly’s statute. Further, because § 4729.35 is a special or
local provision, irreconcilable with the more general provision, the Court reads § 4729.35 as an
exception to the general provision. Therefore, the Court adopts the R&R’s conclusion that the City
of Akron lacks standing to bring a statutory public nuisance claim but rejects the R&R’s conclusion
that Ohio Rev. Code § 4729.35 does not expressly limit the categories of relief available for a
nuisance claim to an injunction.
3. Abrogation of the Negligence Claim
The R&R concluded that the OPLA does not abrogate Plaintiffs’ negligence claims. R&R
at 60. Distributor Defendants object to that determination. See Doc. #: 1079 at 12. As discussed
above, the OPLA only abrogates civil actions that seek to recover compensatory damages for
death, physical injury, or physical damage to property caused by a product. Distributor Defendants
do not meaningfully develop any argument with respect to Plaintiffs’ negligence claim other than
to cite several cases where courts purportedly dismissed various tort claims as preempted by the
OPLA. The cases are all distinguishable.
Defendants cite Chem. Solvents, Inc. v. Advantage Eng’g, Inc., 2011 WL 1326034 (N.D.
Ohio Apr. 6, 2011). Regarding the plaintiff’s negligence claim, the Chem. Solvents court first
determined that “the Plaintiff [was] not saying that the product itself was defective.” Id. at *13.
The court then held, “Thus, this is not a ‘products liability’ claim, but a claim premised upon
subsequent negligent actions by Advantage. Accordingly, the Court finds this claim is not
preempted by the OPLA.” Id. (citing CCB Ohio LLC v. Chemque, Inc., 649 F. Supp. 2d 757, 763–
64 (S.D. Ohio 2009) (“Similarly, the Court finds actions for fraud and negligent misrepresentation
as outside the scope of the OPLA’s abrogation, as neither fit neatly into the definition of a
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‘common law product liability claim.’”)). Here, Plaintiffs likewise are not asserting that the opioid
products themselves are defective, rather that Defendants negligently permitted (or even
encouraged) diversion of those products.
Defendants also cite McKinney v. Microsoft Corp., No. 1:10-CV-354, 2011 WL 13228141
(S.D. Ohio May 12, 2011). McKinney is a traditional products liability case where the plaintiff, in
addition to his products liability claim under the OPLA, asserted a claim for negligent manufacture
(i.e. a defective product claim), the exact type of claim considered by the General Assembly when
it overruled Carrel. Plaintiffs’ negligence claim in this case, again, does not assert that Defendants’
opioids were defective.
Finally, Defendants turn to Leen v. Wright Med. Tech., Inc., 2015 WL 5545064, at *2 (S.D.
Ohio Sept. 18, 2015). In Leen, the plaintiff did not oppose the defendant’s abrogation arguments
in the motion to dismiss, so the court dismissed the common law negligence claim without
considering the merits. See id. Therefore, based on this Court’s analysis of the OPLA and the cases
cited by Defendants, the Court adopts the R&R’s conclusion that Plaintiffs’ negligence claim is
not abrogated.
Defendants also assert that the R&R’s reliance on Cincinnati v. Beretta U.S.A. Corp. is
misplaced because, they claim, it was effectively overruled by the General Assembly’s
amendments to the OPLA. 768 N.E.2d 1136 (Ohio 2002); see Doc. #: 1079 at 14. Whether and to
what extent the OPLA abrogates negligence claims is a separate and distinct question from whether
there is a common law duty to prevent or attempt to prevent the alleged negligent creation of an
illicit secondary market.
As previously stated, the OPLA does not abrogate Plaintiffs’ negligence claim, which seeks
only relief from economic losses. However, even if the Court had found that Plaintiffs’ negligence
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claim was abrogated, it does not follow that Beretta’s analysis of what constitutes a legal duty in
Ohio is somehow flawed.19 Thus, Beretta’s discussion of Ohio common law duty is still relevant
to the present case and is analyzed further below.
E. Negligence
The R&R concluded that Plaintiffs have pled sufficient facts to plausibly support their
claims that Defendants owed them a duty of care, that their injuries were proximately and
foreseeably caused by Defendants’ failure to take reasonable steps to prevent the oversupply of
opioids into Plaintiffs’ communities, and that their claim is not barred by the economic loss
doctrine. R&R at 74-85. Defendants object to the finding that they owed Plaintiffs any duty and
the conclusion that the economic loss doctrine does not bar Plaintiffs’ claim.
1. Duty of Care
Defendants make several objections to the R&R’s analysis regarding the duty of care. “The
existence of a duty of care, as an element of a negligence claim under Ohio law, depends on the
foreseeability of the injury, and an injury is ‘foreseeable’ if the defendant knew or should have
known that his act was likely to result in harm to someone.” 70 Ohio Jur. 3d Negligence § 11
(citing Bailey v. U.S., 115 F. Supp. 3d 882, 893 (N.D. Ohio 2015)). The R&R concluded that “it
was reasonably foreseeable that [Plaintiffs] would be forced to bear the public costs of increased
harm from the over-prescription and oversupply of opioids in their communities if Defendants
failed to implement and/or follow adequate controls in their marketing, distribution, and
dispensing of opioids,” and therefore, that “Plaintiffs have plausibly pleaded facts sufficient to
establish that Defendants owed them a common law duty.” R&R at 78-79.

19

The Beretta court determined that the defendants’ negligent manufacturing, marketing, and distributing, and
failure to exercise adequate control over the distribution of their products created an illegal, secondary market
resulting in foreseeable injury and that from Defendants’ perspective, the City of Cincinnati was a foreseeable
plaintiff. See Beretta, 768 N.E.2d at 1144.
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First, Manufacturer Defendants assert that to the extent they owe a statutory duty, it is owed
to the U.S. Drug Enforcement Agency, not to plaintiffs. Doc. #: 1082 at 14. They also assert that
they have no legal duty under 21 U.S.C. § 827 or 21 C.F.R. § 1301.74(b) to monitor, report, or
prevent downstream diversion. Id. These objections are not well-taken. The R&R expressly did
not reach whether any Defendant owed a duty to Plaintiffs under the statutes or regulations. R&R
at 79. It also did not address whether the statutes or regulations create a common law duty under a
negligence per se theory. Id. at n.49. The R&R instead concluded that the common law duty pled
by Plaintiffs was sufficient to support a negligence claim. See R&R at 79. This Court agrees.
Distributor Defendants assert that the R&R “refus[ed] to confront a key duty question
[(whether a duty, if one exists, flows to the County)] head on.” Doc. #:1079 at 14. They assert that
“the R&R identified no Ohio case recognizing a common-law duty to report or halt suspicious
orders of controlled substances,” and “even if there were a common-law duty to report or halt
suspicious orders, no authority suggests that such a duty runs to the cities or counties.” Id.
(emphasis added). The duty that Plaintiffs allege is not so narrow. Plaintiffs allege that Defendants,
like all reasonably prudent persons, have a duty “to not expose Plaintiffs to an unreasonable risk
of harm.” SAC at 312.
In reaching its conclusion on the duty of care, the R&R relies on Cincinnati v. Beretta. The
R&R provides this summary:
In Cincinnati v. Beretta, the Ohio Supreme Court addressed the question of whether
gun manufacturers owed a duty of care to a local government concerning harms
caused by negligent manufacturing, marketing and distributing of firearms. Beretta
involved allegations that the defendants failed to exercise sufficient control over
the distribution of their guns, thereby creating an illegal secondary market in the
weapons. The Beretta court concluded that the harms that resulted from selling
these weapons were foreseeable—that Cincinnati was a foreseeable plaintiff. 768
N.E.2d at 1144. Plaintiffs argue that the harm caused by the marketing and
distribution of opioids are similarly foreseeable.
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R&R at 75-76. Here, taking Plaintiffs’ allegations as true, by failing to administer responsible
distribution practices (many required by law), Defendants not only failed to prevent diversion, but
affirmatively created an illegal, secondary opioid market. Opioids are Schedule II drugs. Despite
Manufacturer Defendants’ marketing campaign to the contrary it is well known that opioids are
highly addictive. When there is a flood of highly addictive drugs into a community it is
foreseeable—to the point of being a foregone conclusion—that there will be a secondary, “black”
market created for those drugs. It is also foreseeable that local governments will be responsible for
combatting the creation of that market and mitigating its effects. Thus, the Court affirms the R&R’s
conclusion that Defendants owe Plaintiffs a common law duty of care.
2. Economic Loss Doctrine
Defendants also object to the R&Rs conclusion that Plaintiffs’ negligence claim is not
precluded by the economic loss doctrine. Defendants’ objections merely rehash arguments already
made in their motions to dismiss. The R&R does a thorough analysis of the application of the
economic loss rule, and this Court finds no fault with it. The R&R states:
The economic loss rule recognizes that the risk of consequential economic loss is
something that the parties can allocate by agreement when they enter into a
contract. This allocation of risk is not possible where, as here, the harm alleged is
caused by involuntary interactions between a tortfeasor and a plaintiff. Thus, courts
have noted that in cases involving only economic loss, the rule “will bar the tort
claim if the duty arose only by contract.” Campbell v. Krupp, 961 N.E.2d 205, 211
(Ohio Ct. App. 2011). By contrast, “the economic loss rule does not apply—and
the plaintiff who suffered only economic damages can proceed in tort—if the
defendant breached a duty that did not arise solely from a contract.” Id.; see also
Corporex, 835 N.E.2d. at 705 (“When a duty in tort exists, a party may recover in
tort. When a duty is premised entirely upon the terms of a contract, a party may
recover based upon breach of contract.”); Ineos USA LLC v. Furmanite Am., Inc.,
2014 WL 5803042, at *6 (Ohio Ct. App. Nov. 10, 2014) (“[W]here a tort claim
alleges that a duty was breached independent of the contract, the economic loss rule
does not apply.”).
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R&R at 84 (citing Corporex Dev. & Constr. Mgt., Inc. v. Shook, Inc., 835 N.E.2d 701 (Ohio 2005)).
Thus, the Court concurs with and affirms the R&R’s analysis of the economic loss rule and its
conclusion that it is not applicable to Plaintiffs’ tort claims.
F. The Injury Through Criminal Acts Objections
The R&R concluded that Defendants’ motion to dismiss Plaintiffs’ Injury Through
Criminal Acts Claim should not be dismissed. R&R at 88-90. Defendants’ primary objection to
this conclusion merely rehashes the argument initially made in their motions to dismiss: that they
have not been convicted of a crime. Their objection cites no new facts or case law that were not
already presented to and considered by Magistrate Judge Ruiz. Whether Ohio Rev. Code
§ 2307.60(A)(1) requires an underlying conviction is a question this Court recently certified to the
Ohio Supreme Court in Buddenberg v. Weisdack, Case No. 1:18-cv-00522, 2018 WL 3159052
(N.D. Ohio June 28, 2018) (Polster, J.); see also 10/24/2018 Case Announcements, 2018-Ohio4288 (available at http://www.supremecourt.ohio.gov/ROD/docs/) (accepting the certified
question). In Buddenberg, this Court denied the defendants’ motion to dismiss and ordered,
“Defendants may renew their challenge in the form of a motion for summary judgment after
discovery and further research.” Buddenberg, 2018 WL 3159052 at *6. Nothing in any
Defendants’ briefing convinces this Court that the same approach is not appropriate here.
Therefore, the Court adopts the R&R with respect to Section III.I. Defendants’ objections are
overruled.20
G. Unjust Enrichment
The R&R concluded that Defendants’ motion to dismiss Plaintiffs’ Unjust Enrichment
Claim should be denied. See R&R at 91-95. The issue at the heart of Defendants’ objections to the

20

Should the Ohio Supreme Court rule that a criminal conviction is required, this claim will of course be dismissed.
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R&R’s conclusion is whether Plaintiffs conferred a benefit upon the Defendants. Defendants argue
that “the rule in Ohio is that to show that a plaintiff conferred a benefit upon a defendant, an
economic transaction must exist between the parties.” Doc. #: 1078 at 13 (internal quotations
omitted) (citing Ohio Edison Co. v. Direct Energy Bus., LLC, No. 5:17-cv-746, 2017 WL 3174347
(N.D. Ohio July 26, 2017); Caterpillar Fin. Servs. Corp. v. Harold Tatman & Sons Enters., Inc.,
50 N.E.3d 955 (Ohio Ct. App. 2015); In re Whirlpool Corp. Front-Loading Washer Prod. Liab.
Litig., 684 F. Supp. 2d 942 (N.D. Ohio 2009)).
This is not the rule in Ohio. All the cases cited by Defendants refer back to one sentence in
Johnson v. Microsoft Corp.: “The facts in this case demonstrate that no economic transaction
occurred between Johnson and Microsoft, and, therefore, Johnson cannot establish that Microsoft
retained any benefit ‘to which it is not justly entitled.’” 834 N.E.2d 791, 799 (Ohio 2005)
(emphasis added) (citing Keco Indus., Inc. v. Cincinnati & Suburban Bell Tel. Co., 141 N.E.2d
465 (Ohio 1957)). This holding is expressly limited to the facts of that case. Johnson does state
the rule in Ohio, however. It provides: “The rule of law is that an indirect purchaser cannot assert
a common-law claim for restitution and unjust enrichment against a defendant without establishing
that a benefit had been conferred upon that defendant by the purchaser.” Id. (emphasis added).
As Defendants are quick to point out, Plaintiffs do not claim to be purchasers of opioids,
indirect or otherwise. See, e.g., Doc. #: 1078 at 11 (“Plaintiffs do not allege that they purchased
opioids from the Pharmacy Defendants.”). As such, the R&R rightly concludes that “Plaintiffs’
theory of recovery is not based on a financial transaction, therefore the claim is not barred by
Johnson’s limiting indirect purchasers from maintaining unjust enrichment claims against parties
other than those with whom they dealt directly.” R&R at 92.
Plaintiffs’ claim is that “Plaintiffs have conferred a benefit upon Defendants by paying for
Defendants’ externalities: the cost of the harms caused by Defendants’ improper distribution
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practices.” SAC at 328. According to Plaintiffs, Defendants’ conduct allowed the diversion of opioids
and thereby created a black market for their drugs. See id. at 7. This black market allowed Defendants
to continue to ship large volumes of opioids into Plaintiffs’ communities at great profit to Defendants
and great expense to Plaintiffs. See id. at 328. Under Ohio law, “one is unjustly enriched if the retention
of a benefit would be unjust, and one should not be allowed to profit or enrich himself or herself
inequitably at another’s expense.” 18 Ohio Jur. 3d Contracts § 279. Therefore, for the reasons stated,
Defendants’ objections are overruled. The Court adopts Section III.J of the R&R.

Having considered Plaintiffs’ Second Amended Complaint, Defendants’ Motions to
Dismiss, Plaintiffs’ Omnibus Response, Defendants’ Replies, Magistrate Judge Ruiz’s Report and
Recommendation, the parties’ Objections to the R&R, and their Responses, Defendants’ Motions
to Dismiss, Doc. ##: 491, 497, 499, are DENIED with the following exception: The City of
Akron’s Statutory Public Nuisance claim is dismissed for lack of standing under Ohio Rev. Code
§ 4729.35. The County of Summit’s Statutory Public Nuisance claim is limited to seeking
injunctive relief.
It is accurate to describe the opioid epidemic as a man-made plague, twenty years in the
making. The pain, death, and heartache it has wrought cannot be overstated. As this Court has
previously stated, it is hard to find anyone in Ohio who does not have a family member, a friend,
a parent of a friend, or a child of a friend who has not been affected.
Plaintiffs have made very serious accusations, alleging that each of the defendant
Manufacturers, Distributors, and Pharmacies bear part of the responsibility for this plague because
of their action and inaction in manufacturing and distributing prescription opioids. Plaintiffs allege
that Defendants have contributed to the addiction of millions of Americans to these prescription
opioids and to the foreseeable result that many of those addicted would turn to street drugs.
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While these allegations do not fit neatly into the legal theories chosen by Plaintiffs, they fit
nevertheless. Whether Plaintiffs can prove any of these allegations remains to be seen, but this
Court holds that they will have that opportunity.
The Court, thus having ruled on all of Defendants’ Motions to Dismiss, orders Defendants
to file their Answers to Plaintiffs’ Corrected Second Amended Complaint, Doc. #: 514, no later
than January 15, 2019.
IT IS SO ORDERED.

/s/ Dan Aaron Polster December 19, 2018
DAN AARON POLSTER
UNITED STATES DISTRICT JUDGE
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GLYHUVLRQ DQG VHOOLQJ LQWR D EODFN PDUNHW´ id. DW  ³FRQGXFW DGHTXDWH LQWHUQDO RU H[WHUQDO
UHYLHZVRIWKHLURSLRLGVDOHVWRLGHQWLI\SDWWHUQVUHJDUGLQJSUHVFULSWLRQVWKDWVKRXOGQRWKDYHEHHQ
ILOOHG´id.³HIIHFWLYHO\UHVSRQGWRFRQFHUQVUDLVHGE\WKHLURZQHPSOR\HHVUHJDUGLQJLQDGHTXDWH
SROLFLHV DQG SURFHGXUHV UHJDUGLQJ WKH ILOOLQJ RI RSLRLG SUHVFULSWLRQV´ id. DW  DQG ³WDNH
PHDQLQJIXO DFWLRQ WR LQYHVWLJDWH RU WR HQVXUH WKDW WKH\ ZHUH FRPSO\LQJ ZLWK WKHLU GXWLHV DQG
REOLJDWLRQVXQGHUWKHODZZLWKUHJDUGWRFRQWUROOHGVXEVWDQFHV´id.DW3ODLQWLIIVIXUWKHUDOOHJH
WKH3KDUPDFLHV³KDGWKHDELOLW\DQGWKHREOLJDWLRQWRORRNIRU>@UHGIODJVRQDSDWLHQWSUHVFULEHU
DQGVWRUHOHYHODQGWRUHIXVHWRILOODQGWRUHSRUWSUHVFULSWLRQVWKDWVXJJHVWHGSRWHQWLDOGLYHUVLRQ´
id.DWEXWWKH3KDUPDF\'HIHQGDQWV³V\VWHPLFDOO\LJQRUHGUHGIODJVWKDWWKH\ZHUHIXHOLQJD
EODFN PDUNHW´ Id. DW  3ODLQWLIIV DOOHJH WKH UHVXOW RI DOO WKLV FRQGXFW LV WKDW WKH 3KDUPDF\
'HIHQGDQWVGLVWULEXWHGDQGGLVSHQVHGRSLRLGV³LQDPDQQHUZKLFKFDXVHGSUHVFULSWLRQVDQGVDOHV
RIRSLRLGVWRVN\URFNHWLQ3ODLQWLII¶VFRPPXQLW\IORRGHG3ODLQWLII¶VFRPPXQLW\ZLWKRSLRLGVDQG
IDFLOLWDWHGDQGHQFRXUDJHGWKHIORZDQGGLYHUVLRQRIRSLRLGVLQWRDQLOOHJDOVHFRQGDU\PDUNHW´Id.
DW



$QDO\VLV
7KH3KDUPDF\'HIHQGDQWVDUJXHWKHUHDUHIRXUUHDVRQVZK\IHGHUDODQG2KLRODZUHTXLUH

GLVPLVVDORI3ODLQWLIIV¶SXEOLFQXLVDQFHFODLPVEDVHGRQGLVSHQVLQJDFWLYLW\7KH&RXUWFRQVLGHUV
HDFKDUJXPHQWLQWXUQ

$ 6WDWXWRU\$EURJDWLRQRI3ODLQWLIIV¶3XEOLF1XLVDQFH&ODLPV
7KH3KDUPDF\'HIHQGDQWVEHJLQWKHLUPRWLRQZLWKWKHFRQWHQWLRQWKDW2KLRVWDWXWHV DQG
DVVRFLDWHGUHJXODWLRQV WKDWJRYHUQ³GLVWULEXWLRQRIDGUXJRIDEXVH´GLVSODFHWKHFRPPRQODZDQG
WKHUHE\HQWLUHO\SUHFOXGH3ODLQWLIIV¶DEVROXWHSXEOLFQXLVDQFHFODLPV'HIHQGDQWVH[SODLQWKDWWKH
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³2KLROHJLVODWXUHKDVFRPSUHKHQVLYHO\UHJXODWHGWKHILHOGRIFRQWUROOHGVXEVWDQFHGLVSHQVLQJDQG
GLVWULEXWLRQ DQG KDV SURYLGHG VSHFLILF UHPHGLHV WKDW FRQIOLFW ZLWK DQ\ FRPPRQ ODZ FDXVH RI
DFWLRQ´'RFDW'HIHQGDQWVLQVLVWWKH3ODLQWLII&RXQWLHV³FDQEULQJWKHLUFODLPXQGHU
WKHDSSURSULDWHVWDWXWH2KLR5HY&RGH ³25&´ RUQRWDWDOO´IdDW7KH&RXUW
ILQGVWKLVSRVLWLRQXQSHUVXDVLYH
7KHVWDWXWHDWLVVXHIDOOVXQGHU7LWOHRIWKH5HYLVHG&RGH³2FFXSDWLRQV±3URIHVVLRQV´
ZKLFK HVWDEOLVKHV SURIHVVLRQDO VWDQGDUGV DSSOLFDEOH WR  GLIIHUHQW RFFXSDWLRQV &KDSWHU 
WLWOHG ³3KDUPDFLVWV 'DQJHURXV 'UXJV´ JRYHUQV QXPHURXV PDWWHUV UHODWHG WR WKH SUDFWLFH RI
SKDUPDF\LQFOXGLQJOLFHQVLQJUHTXLUHGDQGSURKLELWHGFRQGXFWGLVWULEXWLRQDQGGLVSHQVLQJRI
SUHVFULSWLRQ PHGLFDWLRQ DQG GLVFLSOLQDU\ DFWLRQV DJDLQVW SKDUPDFLHV DQG SKDUPDFLVWV 7KH
&KDSWHU DOVR HVWDEOLVKHV D 6WDWH %RDUG RI 3KDUPDF\ ³2%23´  WR DGPLQLVWHU DQG HQIRUFH WKH
SURYLVLRQV RI WKH &KDSWHU DQG WR DGRSW UXOHV WR FDUU\ RXW LWV SXUSRVHV 25& ±
see, e.g., Ohio State Bd. of Pharm. v. Dick’s Pharmacy1(G 2KLR
&W$SS  DIILUPLQJ2%23¶VLPSRVLWLRQRIDFLYLOILQHDJDLQVWDSKDUPDF\EDVHGRQ
LWVGHWHUPLQDWLRQWKDWWKHSKDUPDF\DQGLWVSKDUPDFLVWLQFKDUJHHQJDJHGLQLOOHJDOGLVSHQVLQJRI
GDQJHURXVGUXJV 
8QGHU WKH 2%23¶V UXOHV ³>D@OO OLFHQVHHV DQG UHJLVWUDQWV VKDOO SURYLGH HIIHFWLYH DQG
DSSURYHGFRQWUROVDQGSURFHGXUHVWRGHWHUDQGGHWHFWWKHIWDQGGLYHUVLRQRIGDQJHURXVGUXJV´2KLR




See, e.g.25& OLFHQVLQJDSSOLFDWLRQDQGH[DPLQDWLRQ  FULPLQDOUHFRUGVFKHFN 
TXDOLILFDWLRQV  XQODZIXOVHOOLQJRIGUXJVRUSUDFWLFHRISKDUPDF\  XQODZIXOGLVWULEXWLRQRIGUXJV
RIDEXVHSURVHFXWLRQ  UHFRUGNHHSLQJ  OLPLWDWLRQVRQGLVSHQVLQJRSLRLGDQDOJHVLFV  4 
³µWHUPLQDOGLVWULEXWRU¶LQFOXGHVSKDUPDFLHV«ZKRSURFXUHGDQJHURXVGUXJVIRUVDOHRURWKHUGLVWULEXWLRQE\RUXQGHU
WKH VXSHUYLVLRQ RI D SKDUPDFLVW´   WHUPLQDO GLVWULEXWRU SKDUPDFLHV WR VXEPLW SUHVFULSWLRQ LQIRUPDWLRQ 
 VXEPLVVLRQRIGDWDEDVHLQIRUPDWLRQ  GLVSHQVLQJRIGUXJZLWKRXWZULWWHQRURUDOSUHVFULSWLRQ 
 DQQXDORQVLWHLQVSHFWLRQRIRSLRLGWUHDWPHQWSURJUDP 
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$GPLQ&RGH $  + 6HFWLRQRI&KDSWHUGHFODUHV
YLRODWLRQV RI IHGHUDO RU VWDWH ODZV DQG UHJXODWLRQV JRYHUQLQJ WKH GLVWULEXWLRQ DQG GLVSHQVLQJ RI
RSLRLGV WR FRQVWLWXWH D SXEOLF QXLVDQFH per se ,W DXWKRUL]HV WKH DWWRUQH\ JHQHUDO FRXQW\
SURVHFXWRUVDQGWKH2%23WRPDLQWDLQDFLYLODFWLRQ³LQWKHQDPHRIWKHVWDWH´WRHQMRLQYLRODWLYH
FRQGXFW$QLQMXQFWLRQLVWKHRQO\UHPHG\DYDLODEOHXQGHUWKDWVHFWLRQ
3ODLQWLIIVKRZHYHUGRQRWDVVHUWDFDXVHRIDFWLRQXQGHU25&5DWKHUWKH\
EULQJcommon lawDEVROXWHSXEOLFQXLVDQFHFODLPVDOOHJLQJWKDW'HIHQGDQWV¶YLRODWLRQVRIDQWL
GLYHUVLRQODZVJDYHULVHWRDSXEOLFQXLVDQFH'RFDW 
7KH3KDUPDF\'HIHQGDQWVLQVLVW2KLRODZDOORZVRQO\WKHVWDWXWRU\SXEOLFQXLVDQFHFODLP
SURYLGHG IRU LQ 25&  VR 3ODLQWLIIV¶ FRPPRQ ODZ SXEOLF QXLVDQFH FODLPV PXVW EH
GLVPLVVHG,QVXSSRUW'HIHQGDQWVUHO\RQ  UXOHVRIVWDWXWRU\FRQVWUXFWLRQ  WKHGRFWULQHRI
ILHOGSUHHPSWLRQDQG  DVVHUWLRQVRILUUHFRQFLODEOHFRQIOLFW(DFKWRSLFLVDGGUHVVHGEHORZ



5XOHVRI&RQVWUXFWLRQ5HJDUGLQJ$EURJDWLRQ

7KH 2KLR 6XSUHPH &RXUW KDV FRQVLVWHQWO\ UHFRJQL]HG WKH IROORZLQJ UXOH RI VWDWXWRU\
FRQVWUXFWLRQ
6WDWXWHVDUHWREHUHDGDQGFRQVWUXHGLQWKHOLJKWRIDQGZLWKUHIHUHQFHWR
WKHUXOHVDQGSULQFLSOHVRIWKHFRPPRQODZLQIRUFHDWWKHWLPHRIWKHLUHQDFWPHQW



 6HFWLRQV  $  DQG  +  RI WKH &RGH ZHUH UHFHQWO\ UHVFLQGHG UHYLVHG DQG UHRUJDQL]HG 7KH
SURYLVLRQVRIWKH&RGHFLWHGDERYHSUHVHQWO\DSSHDUDWDQG



25& &   $ GHILQH³RSLDWH´DV³DGUXJRIDEXVH´



25&SURYLGHV
7KHYLRODWLRQE\DSKDUPDFLVWRURWKHUSHUVRQRIDQ\ODZVRI2KLRRURIWKH8QLWHG6WDWHVRI$PHULFD
RURIDQ\UXOHRIWKHERDUGRISKDUPDF\FRQWUROOLQJWKHGLVWULEXWLRQRIDGUXJRIDEXVHDVGHILQHGLQ
VHFWLRQRI WKH 5HYLVHG &RGHRU WKH FRPPLVVLRQRI DQ\ DFW VHWIRUWK LQGLYLVLRQ $ RI
VHFWLRQRIWKH5HYLVHG&RGHLVKHUHE\GHFODUHGWREHLQLPLFDOKDUPIXODQGDGYHUVHWRWKH
SXEOLFZHOIDUHRIWKHFLWL]HQVRI2KLRDQGWRFRQVWLWXWHDSXEOLFQXLVDQFH7KHDWWRUQH\JHQHUDOWKH
SURVHFXWLQJ DWWRUQH\ RI DQ\ FRXQW\ LQ ZKLFK WKH RIIHQVH ZDV FRPPLWWHG RU LQ ZKLFK WKH SHUVRQ
FRPPLWWLQJWKHRIIHQVHUHVLGHVRUWKHVWDWHERDUGRISKDUPDF\PD\PDLQWDLQDQDFWLRQLQWKHQDPH
RIWKHVWDWHWRHQMRLQVXFKSHUVRQIURPHQJDJLQJLQVXFKYLRODWLRQ
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DQGLQJLYLQJFRQVWUXFWLRQWRDVWDWXWHWKH/HJLVODWXUHZLOOQRWEHSUHVXPHGRUKHOG
WR KDYH LQWHQGHG D UHSHDO RI WKH VHWWOHG UXOHV RI WKH FRPPRQ ODZ unless the
language employed by it clearly expresses or imports such intention
State ex rel. Morris v. Sullivan1(V\OODEXV 2KLR  HPSKDVLVDGGHG 3XWPRUH
VXFFLQFWO\DQLQWHQWWRDEURJDWHWKHFRPPRQODZ³PXVWEHH[SUHVVO\GHFODUHGE\WKHOHJLVODWXUHRU
QHFHVVDULO\LPSOLHGLQWKHODQJXDJHRIWKHVWDWXWH´LaCourse v. Fleitz1(G
2KLR   FLWDWLRQ RPLWWHG ; see also Combs v. Ohio Dep’t of Nat. Res., Div. of Parks &
Recreation1(G 2KLR  ³LQWKHDEVHQFHRIODQJXDJHFOHDUO\VKRZLQJWKH
LQWHQWLRQWRVXSHUVHGHWKHFRPPRQODZWKHH[LVWLQJFRPPRQODZLVQRWDIIHFWHGE\WKHVWDWXWH
EXWFRQWLQXHVLQIXOOIRUFH´  LQWHUQDOTXRWDWLRQPDUNVDQGFLWDWLRQVRPLWWHG 
$V3ODLQWLIIVQRWHGRHVQRWH[SUHVVO\DEURJDWHDQ\FRPPRQODZRUHTXLWDEOH
FDXVH RI DFWLRQ RU UHPHG\ DQG QHLWKHU GRHV DQ\ RWKHU VHFWLRQ RI &KDSWHU   'HVSLWH WKLV
'HIHQGDQWVFRQWHQGWKHUHLVDQH[FHSWLRQWRWKHMorrisVWDWXWRU\FRQVWUXFWLRQUXOHLW³DSSOLHVRQO\
WRWKHUHSHDORIµsettledUXOHVRIWKHFRPPRQODZ¶´'RFDW HPSKDVLVDGGHG 'HIHQGDQWV
DUJXHWKDW³GLYHUVLRQRIFRQWUROOHGVXEVWDQFHV´KDGQRPHDQLQJDWFRPPRQODZVRWKH*HQHUDO
$VVHPEO\KDGQRUHDVRQWRGHFODUHWKHFRPPRQODZZDVDEURJDWHG3XWGLIIHUHQWO\'HIHQGDQWV
DVVHUWWKDWFRPPRQODZSXEOLFQXLVDQFHFODLPVDVVHUWLQJGLYHUVLRQRIFRQWUROOHGVXEVWDQFHV³QHYHU
H[LVWHG LQ WKH ILUVW SODFH´ id DW  VR WKHUH ZDV QR QHHG IRU  WR LQFOXGH ³ODQJXDJH
FOHDUO\VKRZLQJWKHLQWHQWLRQWRVXSHUVHGHWK>LV@FRPPRQODZ´Combs1(GDW
'HIHQGDQWV¶ WKHRU\ KRZHYHU FRQVWUDLQV WKH Morris UXOH RI FRQVWUXFWLRQ WR DQ
XQVXSSRUWDEOH OHYHO RI VSHFLILFLW\ 'HIHQGDQWV LJQRUH WKDW 2KLR FRXUWV IRU PDQ\ GHFDGHV KDYH
UHFRJQL]HGDFRPPRQODZFODLPIRUDEVROXWH SXEOLFQXLVDQFHEDVHGRQDGHIHQGDQW¶VXQODZIXO



See alsoFrantz v. Maher1(G 2KLR&W$SS  ³$QLQWHQWLRQRIWKH*HQHUDO$VVHPEO\WR
DEURJDWHFRPPRQODZUXOHVPXVWEHPDQLIHVWHGE\H[SUHVVODQJXDJH7KHUHLVQRUHSHDORIWKHFRPPRQODZE\PHUH
LPSOLFDWLRQ´  In re Nicole Gas Prod., %5 %$3WK&LU  FLWLQJMorrisDQGDSSO\LQJWKHVDPH
UXOH 
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FRQGXFWSee, e.g.,Taylor v. Cincinnati1(G 2KLR 8QGRXEWHGO\WKH
*HQHUDO$VVHPEO\ZDVDZDUHRIWKHMorrisUXOHRIFRQVWUXFWLRQZKHQLWHQDFWHGDQG
FRXOGHDVLO\KDYHDEURJDWHGVRPHRUDOORIWKHH[LVWLQJVSHFLHVRIFRPPRQODZSXEOLFQXLVDQFH
FODLPV ZKHWKHU SUHPLVHG XSRQ GLYHUVLRQ RI FRQWUROOHG VXEVWDQFHV RU DQ\ RWKHU LQWHQWLRQDO
XQODZIXORUKD]DUGRXVFRQGXFW,QGHHGWKH*HQHUDO$VVHPEO\KDVDEURJDWHGYHU\VSHFLILFW\SHV
RIFRPPRQODZFODLPVLQRWKHUVWDWXWHVDVZHOODVHQWLUHFDWHJRULHVRIFRPPRQODZFODLPVSee,
e.g., 25& (  ³7KLV>VKDUHKROGHUOLDELOLW\@VHFWLRQLVLQWHQGHGWRFRGLI\WKHHOHPHQWV
RIWKHFRPPRQODZFDXVHRIDFWLRQIRUSLHUFLQJWKHFRUSRUDWHYHLODQGWRabrogate the common law
cause of action and remedies relating to piercing the corporate veil in asbestos claims´ 25&
 E  VWDWLQJWKDWFHUWDLQSURYLVLRQVLQWKH5HYLVHG&RGH³DUHLQWHQGHGWRabrogate all
common law product liability claims or causes of action´ 7KHIDFWWKDWWKH/HJLVODWXUHGLGQRWGR
VRLQQHJDWHVDQ\SUHVXPSWLRQWKDWLWLQWHQGHGWRDEURJDWHDQ\DVSHFWRIWKHFRPPRQ
ODZMorris, 1(V\OODEXV
2KLRFDVHODZIXUWKHUVXSSRUWVWKHFRQFOXVLRQWKDWWKH2KLR/HJLVODWXUHGLGQRWLQWHQGWR
DEURJDWHFRPPRQODZSXEOLFQXLVDQFHFODLPVRUUHPHGLHVZKHQLWHQDFWHG2KLRFRXUWV
KDYH UHSHDWHGO\KHOGWKDWD JHQHUDOQXLVDQFH VWDWXWHGRHVQRWVXSHUVHGHRUSUHHPSW
FRPPRQODZSXEOLFQXLVDQFHFODLPVSee, e.g., Pizza v. Sunset Fireworks Co., 1(G
 2KLR  ³>7@KHDSSHOODWHFRXUWFRQFOXGHGWKDWWKHH[LVWHQFHRI5&LQQRZD\
OLPLWHG WKH ULJKW RI D SURVHFXWRU WR LQLWLDWH DQ LQMXQFWLYH DFWLRQ LQ WKH FDVH RI D FRPPRQ ODZ
QXLVDQFH:HDJUHHZLWKWKHDSSHOODWHFRXUW´ Christensen v. Hilltop Sportsman Club, Inc.
1(G 2KLR&W$SS  ³$OWKRXJK5&&KDSWHUSURYLGHVDVWDWXWRU\
EDVLVIRUQXLVDQFHDFWLRQVZHGRQRWDFFHSWDSSHOODQW¶VDUJXPHQWWKDWWKHVWDWXWHVXSHUVHGHVDOO
FRPPRQODZ QXLVDQFH 7KHUH LV QR ODQJXDJH ZLWKLQ WKH VWDWXWH WKDW SURYLGHV WKDW LW ZDV WKH
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OHJLVODWXUH¶VLQWHQWWRVXSHUVHGHFRPPRQODZQXLVDQFHDQGQRFRXUWLQ2KLRKDVVRKHOG´ Haas
v. Sunset Ramblers Motorcycle Club, Inc.  1(G    2KLR &W $SS  
³$OWKRXJK 5&  SURYLGHV WKDW D SULYDWH FLWL]HQ DV ZHOO DV FHUWDLQ HQXPHUDWHG SXEOLF
RIILFLDOVKDVWKHULJKWWREULQJDQDFWLRQLQHTXLW\WRUHTXHVWDFRXUWWRDEDWHDSUHVXPDEO\SXEOLF
QXLVDQFH DQG WR HQMRLQ WKH GHIHQGDQW IURP IXUWKHU PDLQWHQDQFH RI VXFK QXLVDQFH WKHUH LV QR
ODQJXDJHLQWKHVWDWXWHWKDWSURYLGHVWKDWLWZDVWKHOHJLVODWXUH¶VLQWHQWWRVXSHUVHGHFRPPRQODZ
QXLVDQFH´ Winkelmann v. Cekada1(G 2KLR&W$SS  ³,QDGGLWLRQ
WKHFRPPRQODZWRUWRISULYDWHQXLVDQFHVXUYLYHGWKHHQDFWPHQWRI5&&KDSWHU´ 7KHVH
FDVHV DOO VWDQG IRU WKH SURSRVLWLRQ WKDW FRPPRQODZ QXLVDQFH FODLPV VKRXOG QRW EH GHHPHG
VXSHUVHGHGE\VWDWXWHDEVHQWFOHDUODQJXDJHWKDWVD\VVR



&RPSUHKHQVLYH/HJLVODWLRQ

8VLQJDQDUJXPHQWDQDORJRXVWRILHOGSUHHPSWLRQ'HIHQGDQWVDOVRDVVHUWWKHVSHFLILFLW\
DQGFRPSUHKHQVLYHQDWXUHRI2KLR¶VUHJXODWRU\VFKHPHJRYHUQLQJGLVWULEXWLRQDQGGLVSHQVLQJRI
FRQWUROOHGVXEVWDQFHVLPSOLHVDQLQWHQWE\WKH*HQHUDO$VVHPEO\WRGLVSODFHWKHFRPPRQODZDQG
³OLPLW>@ SXEOLF QXLVDQFH OLDELOLW\ WR WKH >LQMXQFWLYH@ UHOLHI SHUPLWWHG XQGHU 6HFWLRQ ´
'RFDWDW'HIHQGDQWVFLWHThompson v. Ford IRUWKHSURSRVLWLRQWKDW
FRPPRQ ODZ LV VXSHUVHGHG ZKHQ WKH *HQHUDO $VVHPEO\ HQDFWV ³JHQHUDO DQG FRPSUHKHQVLYH
OHJLVODWLRQSUHVFULELQJPLQXWHO\DFRXUVHRIFRQGXFWWREHSXUVXHGWKHSDUWLHVDQGWKLQJVDIIHFWHG
DQG HODERUDWHO\ GHVFULELQJ OLPLWDWLRQV DQG H[FHSWLRQV´  1(G   2KLR  
TXRWLQJ6XWKHUODQG6WDWXWRU\&RQVWUXFWLRQ GHG ThompsonKRZHYHUGLGQRWKROG
WKDW WKH FRPSUHKHQVLYH QDWXUH RI D VWDWXWH QHFHVVDULO\ LPSOLHV OHJLVODWLYH LQWHQW WR GLVSODFH DOO
FRPPRQODZFDXVHVRIDFWLRQ5DWKHUDV3ODLQWLIIVFRUUHFWO\DVVHUWThompsonPHUHO\FRQFOXGHG
WKHVWDWXWRU\QHJOLJHQFHstandard of careGLVSODFHGWKHFRPPRQODZQHJOLJHQFHstandard of care
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'RF DW  1RWKLQJ LQ WKH GHFLVLRQ LQGLFDWHV DQ LQWHQW E\ WKH *HQHUDO $VVHPEO\ WKDW
FRPSUHKHQVLYH VWDWXWRU\ ODQJXDJH VKRXOG ZRUN WR DEROLVK FRPPRQ ODZ causes of action RU
DYDLODEOHUHPHGLHV
'HIHQGDQWVDOVRDVVHUW2KLR¶VVWDWXWRU\VFKHPHJRYHUQLQJGDQJHURXVGUXJVLVDQDORJRXVWR
WKH IHGHUDO VFKHPH VHW RXW LQ WKH &RQWUROOHG 6XEVWDQFHV $FW ³&6$´  ³WKDW EDODQFHV WKH
FRPSHWLQJSXEOLFKHDOWKJRDOVRIPDNLQJPHGLFDWLRQVDYDLODEOHWRSDWLHQWVZKRQHHGWKHPDQG
FRQWUROOLQJDJDLQVWWKHLUDEXVH´'RFDW TXRWLQJGonzales v. Raich86
  1RWKLQJLQGonzalesKRZHYHUVXSSRUWV'HIHQGDQWV¶FRQWHQWLRQWKDWDVDPDWWHURI
ODZ2KLR¶VVWDWXWRU\VFKHPHSUHFOXGHVDFRPPRQODZSXEOLFQXLVDQFHFODLPEDVHGRQFRQGXFW
WKH VWDWXWH SURVFULEHV 7R WKH FRQWUDU\ WKLV &RXUW SUHYLRXVO\ KHOG WKDW HYHQ WKRXJK WKH
GLVWULEXWLRQRIFRQWUROOHGVXEVWDQFHVLVUHJXODWHGXQGHUDFRPSUHKHQVLYHIHGHUDOVFKHPHDFODLP
XQGHU 2KLR FRPPRQ ODZ IRU DEVROXWH QXLVDQFH LV QRW IRUHFORVHG See In re Nat’l Prescription
Opiate Litig.)6XSSGDW 'RFDW  UHMHFWLQJWKH'LVWULEXWRU'HIHQGDQWV¶
FRQWHQWLRQ WKDW ³WKH\ DUH QRW VXEMHFW WR QXLVDQFH OLDELOLW\ EHFDXVH WKHLU EXVLQHVV DFWLYLWLHV DUH
DXWKRUL]HGDQGH[WHQVLYHO\UHJXODWHGE\VWDWHDQGIHGHUDOODZ´ 



&RGLILFDWLRQRIWKH&RPPRQODZDQG,UUHFRQFLODEOH&RQIOLFW

'HIHQGDQWVQH[WRIIHUWKHUHODWHGDUJXPHQWWKDWWKH3ODLQWLIIV¶FRPPRQODZSXEOLFQXLVDQFH
FODLPVDUHSUHFOXGHGEHFDXVHWKH2KLROHJLVODWXUHKDV³FRGLILHG´WKHODZJRYHUQLQJGLVWULEXWLRQ
DQG GLVSHQVLQJ RI FRQWUROOHG VXEVWDQFHV DQG KDV QRW GHPRQVWUDWHG DQ LQWHQW IRU WKH VWDWXWRU\



,QGonzalesWKH8QLWHG6WDWHV6XSUHPH&RXUWIRXQGWKDWDSSO\LQJWKH&6$¶VFULPLQDOSURYLVLRQVUHJDUGLQJWKH
PDQXIDFWXUHGLVWULEXWLRQRUSRVVHVVLRQRIPDULMXDQDWR&DOLIRUQLD¶VLQVWDWHJURZHUVDQGPHGLFDOPDULMXDQDXVHUVGLG
QRWYLRODWHWKH&RPPHUFH&ODXVHGonzales, 86DW,QUHDFKLQJWKLVFRQFOXVLRQWKHGonzalesFRXUWQRWHG
WKH&6$FUHDWHVD³FRPSUHKHQVLYHIUDPHZRUNIRUUHJXODWLQJWKHSURGXFWLRQGLVWULEXWLRQDQGSRVVHVVLRQRIµFRQWUROOHG
VXEVWDQFHV¶´PRVWRIZKLFK³KDYHDXVHIXODQGOHJLWLPDWHPHGLFDOSXUSRVHDQGDUHQHFHVVDU\WRPDLQWDLQWKHKHDOWK
DQGJHQHUDOZHOIDUHRIWKH$PHULFDQSHRSOH´Id.DW
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SURYLVLRQVWREH³FXPXODWLYH´WRFRPPRQODZ'RFDW8QGHU2KLRODZZKHUHWKH
*HQHUDO$VVHPEO\KDVFRGLILHGWKHODZRQDVXEMHFW³XQOHVVWKHUHLVDFOHDUOHJLVODWLYHLQWHQWLRQ
H[SUHVVHGRUQHFHVVDULO\LPSOLHGWKDWWKHVWDWXWRU\SURYLVLRQVDUHPHUHO\FXPXODWLYH´WKHVWDWXWRU\
SURYLVLRQV JRYHUQ WR WKH H[FOXVLRQ RI SULRU QRQVWDWXWRU\ ODZ Metz v. Unizan Bank 
:/DW  1'2KLR)HE  FLWLQJBolles v. Toledo Trust Co.1(G
V\OODEXV 2KLR 
'HIHQGDQWVDWWHPSWWRVXSSRUWWKHLUSRVLWLRQZLWKFDVHVLQYROYLQJFODLPVDULVLQJXQGHUWKH
8QLIRUP &RPPHUFLDO &RGH ³8&&´  See 'RF DW   FLWLQJ Alotech, Ltd. v.
Huntington Nat’l Bank  :/  DW  1' 2KLR -DQ    Amzee Corp. v.
Comerica Bank-Midwest:/DW  2KLR&W$SS0D\ Peters Family
Farm, Inc. v. Sav. Bank:/DW  2KLR&W$SS-DQ DQGBaggott v.
Piper Aircraft Corp.)6XSSG 6'2KLR 7KHVHFDVHVKRZHYHUDUHDOO
UHDGLO\GLVWLQJXLVKDEOH
8QOLNH&KDSWHU ZKLFKDVGLVFXVVHGDERYHJRYHUQVWKH6WDWH¶VOLFHQVLQJUHJXODWRU\
DQGHQIRUFHPHQWSRZHUVUHJDUGLQJSKDUPDFLHVDQGGRHVQRWDGGUHVVFODLPVRUUHPHGLHVDYDLODEOH
WRSDUWLHVDWFRPPRQODZ WKH8&&FOHDUO\FRGLILHVWKHODZJRYHUQLQJFRPPHUFLDOWUDQVDFWLRQV
EHWZHHQSULYDWHSDUWLHVLQFOXGLQJUHPHGLHVSee, e.g.Metz, :/DW  8&&
 H[SUHVVHV WKH 2KLR OHJLVODWXUH¶V LQWHQW WR   ³VLPSOLI\ FODULI\ DQG PRGHUQL]H WKH ODZ
JRYHUQLQJFRPPHUFLDOWUDQVDFWLRQV´  ³SHUPLWWKHFRQWLQXHGH[SDQVLRQRIFRPPHUFLDOSUDFWLFHV
WKURXJK FXVWRP XVDJH DQG DJUHHPHQW RI WKH SDUWLHV´ DQG   ³PDNH XQLIRUP WKH ODZ DPRQJ
YDULRXV MXULVGLFWLRQV´  Baggott  ) 6XSSG DW  ³8&&     LV D FRGLILFDWLRQ RI
FRPPRQODZYRXFKHULQWKHFRQWH[WRIWKHVDOHRIJRRGV´ 0RUHRYHUWKH8&&LWVHOIH[SUHVVO\
SURYLGHV WKDW LWV SURYLVLRQV GLVSODFH VRPH²EXW QRW DOO²FRPPRQ ODZ FODLPV See Metz 
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:/DW  XQGHU8&&XQOHVVGLVSODFHGE\WKH8&&¶VSDUWLFXODUSURYLVLRQV
WKH SULQFLSDOV RI ODZ DQG HTXLW\ VKDOO VXSSOHPHQW WKH 8&&¶V SURYLVLRQV  Alotech  :/
DW  ³7KH8&&GRHVQRWSXUSRUWWRFRGLI\WKHHQWLUHERG\RIODZDIIHFWLQJWKHULJKWVDQG
REOLJDWLRQVRISDUWLHVWRFRPPHUFLDOWUDQVDFWLRQV´ 
,QWKH8&&FDVHVFLWHGE\'HIHQGDQWVWKHFRXUWVKHOGWKDWZKHUHWKH8&&JRYHUQVWKH
SDUWLFXODUFRQGXFWDWLVVXHDSODLQWLIIFDQQRWDVVHUWDconflictingFRPPRQODZFODLPWRFLUFXPYHQW
WKH OLDELOLWLHV UHVSRQVLELOLWLHV DQG UHPHGLHV SURYLGHG XQGHU WKH 8&& 'HIHQGDQWV KDYH QRW
VKRZQWKDWDOORZLQJWKH3ODLQWLIIV¶SXEOLFQXLVDQFHFODLPVWRSURFHHGZRXOGLQDQ\ZD\FRQIOLFW
RULQWHUIHUHZLWKDQDXWKRUL]HGHQWLW\¶VDELOLW\WRHQMRLQWKHVDPHDOOHJHGXQODZIXOFRQGXFWXQGHU
1RUKDYHWKH\GHPRQVWUDWHGLVDFRGLILFDWLRQRIWKHFRPPRQODZ
'HIHQGDQWVDOVRFLWHDQ2KLRUXOHRIVWDWXWRU\FRQVWUXFWLRQ25&ZKLFKSURYLGHV
WKDW³VSHFLDORUORFDO´SURYLVLRQVFRQWURORYHULUUHFRQFLODEOHJHQHUDOSURYLVLRQV±DUXOHWKLV&RXUW
DSSOLHGLQLWV7UDFN2QH2UGHUDGGUHVVLQJ3ODLQWLIIV¶VWDWXWRU\QXLVDQFHFODLPV'RFDW
 FLWLQJIn re Nat’l Prescription Opiate Litig.:/DW  'RFDW 
'HIHQGDQWV ZULWH ³0XFK DV WKLV &RXUW FRQFOXGHG WKDW WKH VSHFLILF SURYLVLRQ 6HFWLRQ 
PXVW FRQWURO RYHU DQ LUUHFRQFLODEOH JHQHUDO >SXEOLF QXLVDQFH@ VWDWXWH WKLV VDPH SURYLVLRQ PXVW
SUHYDLORYHUDQLUUHFRQFLODEOHFRPPRQODZFDXVHRIDFWLRQ´Id. %XWWKH7UDFN2QH 2UGHUDGGUHVVHG




See Peters Family Farm:/DW Alotech, :/DW  WKH8&&¶VVWDWXWRU\GXW\RI
FDUHGLVSODFHGWKHFRPPRQODZ¶VGXW\RIRUGLQDU\FDUHWKXVSODLQWLII¶VH[FOXVLYHUHPHG\IRULWVQHJOLJHQFHFODLPZDV
XQGHUWKH8&& Amzee:/DW  WKH8&&SURYLGHVGLIIHUHQWOLDELOLWLHVDQGUHVSRQVLELOLWLHVIRU
QHJRWLDEOH LQVWUXPHQWV WKDQ WKRVH H[LVWLQJ DW FRPPRQ ODZ DQG WKHUHIRUH VXSSODQWV FRPPRQ ODZ FODLPV EDVHG RQ
FRQGXFWJRYHUQHGE\WKH8&& 

See25& ³,IDJHQHUDOSURYLVLRQFRQIOLFWVZLWKDVSHFLDORUORFDOSURYLVLRQWKH\VKDOOEHFRQVWUXHGLI
SRVVLEOHVRWKDWHIIHFWLVJLYHQWRERWK,IWKHFRQIOLFWEHWZHHQWKHSURYLVLRQVLVLUUHFRQFLODEOHWKHVSHFLDORUORFDO
SURYLVLRQSUHYDLOVDVDQH[FHSWLRQWRWKHJHQHUDOSURYLVLRQXQOHVVWKHJHQHUDOSURYLVLRQLVWKHODWHUDGRSWLRQDQGWKH
PDQLIHVWLQWHQWLVWKDWWKHJHQHUDOSURYLVLRQSUHYDLO´ 
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D FRQIOLFW EHWZHHQ VWDWXWRU\ FDXVHV RI DFWLRQ DQG GLG QRW DGGUHVV DQ DOOHJHG FRQIOLFW EHWZHHQ
VWDWXWRU\DQGFRPPRQODZFODLPV
7KHIDFWWKDWSURYLGHVDXWKRUL]HGSHUVRQVZLWKDVWDWXWRU\SXEOLFQXLVDQFHFODLP
WRHQMRLQXQODZIXOFRQGXFWGRHVQRWGHPRQVWUDWHDQLQWHQWWRSUHFOXGHWKRVHRURWKHUSHUVRQVIURP
DOVRREWDLQLQJUHOLHIDWFRPPRQODZIRUKDUPFDXVHGE\WKHVDPHZURQJIXOFRQGXFW,QIDFWLQ
7UDFN2QHWKH&RXUWIRXQGWKH&LW\RI$NURQODFNHGVWDQGLQJWREULQJDstatutorySXEOLFQXLVDQFH
FODLPXQGHUsee'RFDW\HWDOVRIRXQGWKH&LW\VWDWHGDcommon law
SXEOLFQXLVDQFHFODLPXQGHU2KLRODZ see id. DW ILQGLQJWKH2KLR3URGXFWV/LDELOLW\$FW
GLGQRWDEURJDWHSODLQWLIIV¶FRPPRQODZDEVROXWHQXLVDQFHFODLPV 'HIHQGDQWVSRLQWWRQRIDFWV
RUDXWKRULW\GHPRQVWUDWLQJDQLUUHFRQFLODEOHFRQIOLFWEHWZHHQDFODLPEURXJKWE\DFRXQW\XQGHU
DQGDFRPPRQODZSXEOLFQXLVDQFHFODLP



&RQFOXVLRQ

8QGHUWKHDSSURDFKXUJHGE\'HIHQGDQWVSKDUPDFLVWVSKDUPDFLHVDQG³RWKHUSHUVRQ>V@´
ZKRYLRODWHDVWDWHRUIHGHUDOODZRUUHJXODWLRQJRYHUQLQJFRQWUROOHGVXEVWDQFHVZRXOGEHVXEMHFW
RQO\WRDQRUGHUHQMRLQLQJWKHPLVFRQGXFW7KLVUHDGLQJZRXOGLPPXQL]HDQHQWLW\IURPFRPPRQ
ODZOLDELOLW\IRUWKHFRQVHTXHQFHVRIWKLVFRQGXFWHYHQLILWFDXVHVDGLUHQXLVDQFHE\XQUHDVRQDEO\
LQWHUIHULQJZLWKWKHSXEOLF¶VULJKWWRKHDOWKDQGVDIHW\7RILQGWKH*HQHUDO$VVHPEO\LQWHQGHGWKLV




7KH7UDFN2QH3ODLQWLIIVDVVHUWHGDVWDWXWRU\SXEOLFQXLVDQFHFODLPXQGHU L 25&DQGDOVR LL JHQHUDO
VHFWLRQV 25&  $  DXWKRUL]LQJ PXQLFLSDOLWLHV WR ³DEDWH DQ\ QXLVDQFH´  DQG  2KLR¶V JHQHUDO
QXLVDQFHSURYLVLRQ 6HFWLRQFRQIHUVVWDQGLQJRQDEURDGHUUDQJHRISHUVRQVWKDQDQGSURYLGHV
DEDWHPHQWandLQMXQFWLYHUHPHGLHV$IWHUILQGLQJWKHVSHFLDO6HFWLRQZDVLUUHFRQFLODEOHZLWKWKHJHQHUDO6HFWLRQVWKH
&RXUWFRQFOXGHGWKHSURYLVLRQVRISUHYDLOHGWROLPLWWKHFDWHJRULHVRIUHOLHIDQGSDUWLHVZLWKVWDQGLQJWRVXH
'RFDW FLWLQJUnited Tel. Co., v. Limbach1(G 2KLR 



&KDSWHUGHILQHV³3HUVRQ´DVLQFOXGLQJ³DQ\LQGLYLGXDOSDUWQHUVKLSDVVRFLDWLRQOLPLWHGOLDELOLW\FRPSDQ\RU
FRUSRUDWLRQWKHVWDWHDQ\SROLWLFDOVXEGLYLVLRQRIWKHVWDWHDQGDQ\GLVWULFWGHSDUWPHQWRUDJHQF\RIWKHVWDWHRULWV
SROLWLFDOVXEGLYLVLRQV´25& 6 
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RXWFRPHVWUDLQVFUHGXOLW\DQGZRXOGFRQWUDGLFWLWVIXQGDPHQWDOLQVWUXFWLRQWKDW³>L@QHQDFWLQJD
VWDWXWHLWLVSUHVXPHGWKDW«>D@MXVWDQGUHDVRQDEOHUHVXOWLVLQWHQGHG´25& & 
,QVXPWKH&RXUWSHUFHLYHVQRWKLQJLQH[SUHVVO\VWDWLQJRUQHFHVVDULO\LPSO\LQJ
DEURJDWLRQ RI FRPPRQ ODZ SXEOLF QXLVDQFH FODLPV $FFRUGLQJO\ WKH 3KDUPDF\ 'HIHQGDQWV¶
PRWLRQWRGLVPLVVRQWKDWEDVLVLVGHQLHG

% 3KDUPDF\'XWLHV8QGHUWKH&6$
7KH3KDUPDF\'HIHQGDQWVQH[WDUJXHWKH\DUHHQWLWOHGWRGLVPLVVDORI3ODLQWLIIV¶FODLPV
EHFDXVHonlyWKHLUSKDUPDFLVWHPSOR\HHV²DQGQRWDOVRWKH\WKHPVHOYHV²KDYHDGXW\XQGHUWKH
&RQWUROOHG 6XEVWDQFHV $FW WR SUHYHQW GLYHUVLRQ RI RSLRLGV YLD LOOHJLWLPDWH SUHVFULSWLRQV 7KLV
FRQWHQWLRQLVGHHSO\WURXEOLQJDQGIRUWKHUHDVRQVEHORZWKH&RXUWILUPO\UHMHFWVLW
,QLWVOpinion and Order Regarding Plaintiffs’ Summary Judgment Motions Addressing
the Controlled Substances Act 'RF WKLV&RXUWKHOGWKDW³DVDPDWWHURIODZ6HFWLRQ
>RI7LWOHRIWKH&RGHRI)HGHUDO5HJXODWLRQV@LPSRVHVDOHJDOGXW\RQUHJLVWUDQWVWR
GHVLJQDQGRSHUDWHDV\VWHPWRGLVFORVHWRWKHUHJLVWUDQWVXVSLFLRXVRUGHUV´'RFDW
6HFWLRQDSSOLHVVSHFLILFDOO\WRQRQSUDFWLWLRQHUV²WKDWLVPDQXIDFWXUHUVDQGGLVWULEXWRUV
EXWnotSKDUPDFLHV7KH3KDUPDF\'HIHQGDQWVDFNQRZOHGJHWKDWFRUSRUDWHdistributorsRIRSLRLGV
KDYHDGXW\WRSUHYHQWGLYHUVLRQE\PRQLWRULQJVXVSLFLRXVRUGHUVEXWDVVHUW³WKHUHLVQRHTXLYDOHQW
FRUSRUDWHOHYHOREOLJDWLRQZLWKUHVSHFWWRdispensing´'RFDW HPSKDVLVDGGHG 
'HIHQGDQWVFRQWHQGLQVWHDGWKDW³WKHUHVSRQVLELOLW\WRJXDUGDJDLQVWLQYDOLGSUHVFULSWLRQVUHVWV



In re Nat’l Prescription Opiate Litig.:/ 1'2KLR$XJ 



 7KH &RXUW SUHYLRXVO\ GHVFULEHG WKH GLVWLQFWLRQ EHWZHHQ GLVWULEXWLRQ DQG GLVSHQVLQJ DV IROORZV ³µGLVWULEXWLRQ¶
LQYROYHVPRYHPHQWRIRSLRLGSURGXFWVIURP IRUH[DPSOH DZDUHKRXVHWRDVSHFLILFSKDUPDF\ZKLOHµGLVSHQVLQJ¶
UHIHUVWRWKHµILQDOVWHS¶LQWKHGLVWULEXWLRQSURFHVVIURPWKHSKDUPDF\WRDQLQGLYLGXDOSDWLHQW´Discovery Ruling No.
8DW 'RF $OWKRXJKPDQ\RIWKH3KDUPDF\'HIHQGDQWVDUHDOVRUHJLVWHUHGDVGLVWULEXWRUVWKLVRUGHUSHUWDLQV
VSHFLILFDOO\WRWKHLUUROHLQGLVSHQVLQJ




Case: 1:17-md-02804 Doc #: 3403 Filed: 08/06/20 14 of 33. PageID #: 497741

ZLWKLQGLYLGXDOSKDUPDFLVWVDQGonlyZLWKLQGLYLGXDOSKDUPDFLVWV´Id. HPSKDVLVLQRULJLQDO ,Q
RWKHUZRUGVWKH3KDUPDF\'HIHQGDQWVQRZDVNWKH&RXUWWRFRQFOXGHWKDWWKH&6$DVDPDWWHURI
ODZ GRHV QRW LPSRVH DQ\ REOLJDWLRQ RQ D SKDUPDF\UHJLVWUDQW LWVHOI WR LGHQWLI\ RU LQYHVWLJDWH
GXELRXV SUHVFULSWLRQV SULRU WR ILOOLQJ WKHP 7KH &RXUW GHFOLQHV WR GR VR DV WKLV VWUDLQHG
LQWHUSUHWDWLRQRIWKH&6$ZRXOGWXUQWKHIXQGDPHQWDOSXUSRVHRIWKH$FWRQLWVKHDG
,QDSULRURSLQLRQWKH&RXUWGHVFULEHGWKHVWDWXWRU\DQGUHJXODWRU\IUDPHZRUNRIWKH&6$
DQGLWVLPSOHPHQWLQJUHJXODWLRQVSeeIn re Nat’l Prescription Opiate Litig.:/
DW  'RF DW   ,Q VKRUW DOO SHUVRQV ZKR GLVSHQVH FRQWUROOHG VXEVWDQFHV LQFOXGLQJ
SKDUPDFLHV PXVWUHJLVWHUZLWKWKH$WWRUQH\*HQHUDO86&*HQHUDOO\LQWKHFDVHRI
SKDUPDFLHVWKH$WWRUQH\*HQHUDOPXVWLVVXHWKHPDUHJLVWUDWLRQVRORQJDVWKH\DUHDXWKRUL]HGWR
GLVSHQVH FRQWUROOHG VXEVWDQFHV E\ DQG LQ WKH 6WDWH ZKHUH WKH\ SUDFWLFH 86& I 
+RZHYHUWKH$WWRUQH\*HQHUDOPD\GHQ\DUHJLVWUDWLRQLIKHGHHPVLWLQFRQVLVWHQWZLWKWKHSXEOLF
LQWHUHVWId.see also86& D  
7R KHOS WKH $WWRUQH\ *HQHUDO GHWHUPLQH WKH SXEOLF LQWHUHVW WKH &6$ SURYLGHV D
QRQH[FOXVLYHOLVWRIILYHIDFWRUVWKH$WWRUQH\*HQHUDOPXVWFRQVLGHULQFOXGLQJ³>W@KHDSSOLFDQW¶V
H[SHULHQFHLQGLVSHQVLQJ«FRQWUROOHGVXEVWDQFHV´DQGLWV³>F@RPSOLDQFHZLWKDSSOLFDEOH6WDWH
)HGHUDORUORFDOODZVUHODWLQJWRFRQWUROOHGVXEVWDQFHV´86& I    &KDSWHU,,RI
7LWOHRIWKH&RGHRI)HGHUDO5HJXODWLRQVIXUWKHUH[SDQGVXSRQWKHVHJHQHUDOSURYLVLRQVSee
generally&)5&K,,
7KH 5HJXODWLRQV DW 7LWOH  &KDSWHU ,, KDYH EHHQ SURSHUO\ SURPXOJDWHG SXUVXDQW WR
&RQJUHVVLRQDO DXWKRUL]DWLRQ DQG WKXV FDUU\ WKH IXOO IRUFH DQG HIIHFW RI ODZ See In re Nat’l



7KH&6$H[SUHVVO\DXWKRUL]HVWKH$WWRUQH\*HQHUDOWRUHJXODWHWKHGLVWULEXWLRQRIFRQWUROOHGVXEVWDQFHV,QWXUQ
WKH$WWRUQH\*HQHUDOGHOHJDWHGWKLVDXWKRULW\WRWKH'($$GPLQLVWUDWRUSee John Doe, Inc. v. Gonzalez:/
DW  '&&LU-XQH United States v. Caudle)GQ WK&LU  FLWLQJ
)5 '($-XO 
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Prescription Opiate Litig.:/DW   'RFDW  FLWLQJChevron
USA, Inc. v. Nat. Res. Def. Council, Inc.86  7KH&6$²DVLQWHUSUHWHG
WKURXJKWKHVHLPSOHPHQWLQJUHJXODWLRQV²LVXQHTXLYRFDO
All DSSOLFDQWV DQG UHJLVWUDQWV VKDOO SURYLGH HIIHFWLYH FRQWUROV DQG SURFHGXUHV WR
JXDUGDJDLQVW>L@WKHIWand>LL@GLYHUVLRQRIFRQWUROOHGVXEVWDQFHV
&)5 D  HPSKDVLVDGGHG 7KH&RXUWKDVSUHYLRXVO\H[SODLQHGWKDW³SXUVXDQWWR
WKLV>&RQJUHVVLRQDO@DXWKRUL]DWLRQWKH'($KDVSURPXOJDWHGUHJXODWLRQVWKDWVHWIRUWKVHFXULW\
UHTXLUHPHQWVIRUUHJLVWHUHGPDQXIDFWXUHUVGLVWULEXWRUVDQGGLVSHQVHUVRIFRQWUROOHGVXEVWDQFHV´
In re Nat’l Prescription Opiate Litig.  :/  DW  'RF DW   FLWLQJ
&)5 WKH³6HFXULW\5HTXLUHPHQWV´ 
7KH3KDUPDF\'HIHQGDQWVGRQRWGLVDJUHHWKDWWKH&6$¶V6HFXULW\5HTXLUHPHQWVDSSO\WR
WKHP%XWWKH\DVVHUWWKDWDWOHDVWZLWKUHVSHFWWRSKDUPDFLHVWKHVHUHJXODWLRQV³RQO\LPSRVH>@
UHTXLUHPHQWVIRULQVWRUHSK\VLFDOVHFXULW\FRQWUROVDQGKD>YH@QHYHUEHHQXQGHUVWRRGWRUHTXLUHD
µV\VWHP¶IRUPRQLWRULQJSUHVFULSWLRQVDQGGLVFORVLQJµVXVSLFLRXVRUGHUVRIFRQWUROOHGVXEVWDQFHV¶´
'RFDWQ,QRWKHUZRUGVHYHQWKRXJKallRWKHUUHJLVWUDQWV LQFOXGLQJWKHLURZQ
SKDUPDFLVWHPSOR\HHV QHHGWRJXDUGDJDLQVWWKHIWandRWKHUVSHFLHVRIGLYHUVLRQWKH3KDUPDF\
'HIHQGDQWVDVVHUWtheyQHHGRQO\JXDUGDJDLQVWWKHIW
7KH 5HJXODWLRQ¶V XVH RI WKH ZRUG ³DQG´ KRZHYHU XQDPELJXRXVO\ LQGLFDWHV WKDW all
UHJLVWUDQWVKDYHDQDIILUPDWLYHREOLJDWLRQWRSURWHFWQRWRQO\DJDLQVWGLYHUVLRQYLDWKHIWEXWDOVR
RWKHU IRUPV RI GLYHUVLRQ PRUH EURDGO\ 7R FRQFOXGH RWKHUZLVH DV WKH 3KDUPDF\ 'HIHQGDQWV
VXJJHVWGLVUHJDUGVWKHSODLQPHDQLQJRIWKHWH[WXQGHUPLQHVWKHSXUSRVHRIWKH&6$DQGZRXOG
DOORZ D IULJKWHQLQJ DEGLFDWLRQ RI UHVSRQVLELOLW\ )XUWKHUPRUH DV H[SODLQHG EHORZ WKH &6$
explicitlyUHTXLUHVSKDUPDFLHVWRFROOHFWSUHVFULSWLRQGDWDDQGXVHLWWRPRQLWRUIRUTXHVWLRQDEOH
SUHVFULSWLRQVWKDWPLJKWOHDGWRGLYHUVLRQ
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6WDWXWRU\2EOLJDWLRQVRI5HJLVWUDQWV

7KH 3KDUPDF\ 'HIHQGDQWV DUH FHUWDLQO\ FRUUHFW WKDW WKH &6$ LQFOXGHV SURYLVLRQV
DGGUHVVLQJ SK\VLFDO WKHIW RI GUXJV IURP SKDUPDFLHV 6SHFLILFDOO\ WKH 5HJXODWLRQ¶V 6HFXULW\
5HTXLUHPHQWVOD\RXWDQRQH[KDXVWLYHOLVWRIFRQWUROVWKDWDUHJLVWUDQWPXVWLPSOHPHQWLQRUGHUWR
VWRUH DQG GLVSHQVH 6FKHGXOH ,, FRQWUROOHG VXEVWDQFHV VDIHO\ DW WKHLU VWRUHV See &)5

%XWLWLVHTXDOO\FHUWDLQWKDWWKH3KDUPDF\'HIHQGDQWV¶VWDWXWRU\REOLJDWLRQVGRQRWHQG
WKHUH:LWKUHVSHFWWRGLYHUVLRQPRUHEURDGO\WKH&6$DQGLWVLPSOHPHQWLQJUHJXODWLRQVLPSRVH
PDQ\RWKHUREOLJDWLRQVRQUHJLVWUDQWV²allUHJLVWUDQWV²WKDWVHUYHWRDGYDQFHWKH&6$¶VRYHUDOO
VWDWHGSXUSRVHRISUHYHQWLQJGLYHUVLRQ)RUH[DPSOHWKH&6$LPSRVHVVSHFLILFUHFRUGNHHSLQJ
UHTXLUHPHQWVRQUHJLVWUDQWVZKRKDQGOHFRQWUROOHGVXEVWDQFHV6SHFLILFDOO\DSKDUPDF\UHJLVWUDQW
PXVWDWDPLQLPXPDQGDPRQJRWKHUWKLQJVUHFRUGDQGPDLQWDLQ
WKHQXPEHURIXQLWVRUYROXPHRIVXFKILQLVKHGIRUPGLVSHQVHGLQFOXGLQJWKHQDPH
DQGDGGUHVVRIWKHSHUVRQWRZKRPLWZDVGLVSHQVHGWKHGDWHRIGLVSHQVLQJWKH
QXPEHURIXQLWVRUYROXPHGLVSHQVHGDQGWKHZULWWHQRUW\SHZULWWHQQDPHRULQLWLDOV
RI WKH LQGLYLGXDO ZKR GLVSHQVHG RU DGPLQLVWHUHG WKH >FRQWUROOHG@ VXEVWDQFH RQ
EHKDOIRIWKHGLVSHQVHU
&)5 F :KDWHYHURWKHULQIRUPDWLRQDSKDUPDF\PD\FKRRVHWRFROOHFWDERXWLWV
RZQGLVSHQVLQJSUDFWLFHVWKRVHRILWVVWRUHVRUWKRVHRILWVSKDUPDFLVWVWKH&6$PDQGDWHVWKH
FROOHFWLRQDQGUHWHQWLRQRIVSHFLILFGDWDSRLQWVWKDWZRXOGLQDUJXDEO\EHXVHIXOWRWKHSKDUPDF\
RUWKH'($ LQLGHQWLI\LQJVXVSLFLRXVSUHVFULELQJDQGGLVSHQVLQJDFWLYLW\7KLVUHFRUGNHHSLQJ
UHTXLUHPHQWLVFOHDUO\LQWHQGHGDVDJXDUGDJDLQVWGLYHUVLRQSee Medicine Shoppe-Jonesborough
)5 '($-DQ  EHFDXVH³5HVSRQGHQW>UHWDLOpharmacy@YLRODWHGIHGHUDO
ODZDQG'($UHJXODWLRQVE\IDLOLQJWRPDLQWDLQFRPSOHWHDQGDFFXUDWHUHFRUGV´³UHYRFDWLRQRILWV
UHJLVWUDWLRQLVQHFHVVDU\WRSURWHFWWKHSXEOLFLQWHUHVW´ petition for review denied,Med. ShoppeJonesborough v. Drug Enf’t Admin.)$SS¶[ WK&LU  ³0HGLFLQH6KRSSH
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IHOO VKRUW RI PHHWLQJ LWV GXW\ WR PDLQWDLQ DFFXUDWH UHFRUGV RI WKH FRQWUROOHG VXEVWDQFHV LW
GLVSHQVHG´ ,WZRXOGXQGHUPLQHWKHHQWLUHSXUSRVHRIWKH&6$ DQGGHI\ORJLF IRUWKH$FWWR
UHTXLUH D SKDUPDF\ WR FROOHFW WKH GLVSHQVLQJ GDWD OLVWHG LQ  F  EXW WKHQ DOORZ WKH
SKDUPDF\WRLJQRUHWKLVGDWDZKHQIXOILOOLQJLWVIXQGDPHQWDOREOLJDWLRQWRJXDUGDJDLQVWGLYHUVLRQ
,QDGGLWLRQWRWKH6HFXULW\5HTXLUHPHQWVDQGUHFRUGNHHSLQJUHTXLUHPHQWVWKH&6$DOVR
PDQGDWHVWKDWDSKDUPDF\UHJLVWUDQWPXVWHPSOR\DSURSHUO\OLFHQVHGDQGWUDLQHGSKDUPDFLVW7KH
3KDUPDF\'HIHQGDQWVDVQRQSKDUPDFLVWFRUSRUDWHHQWLWLHVDWWHPSWWRLQWHUSRVHWKLVUHTXLUHPHQW
WRLQVXODWHWKHPVHOYHVIURPOLDELOLW\%XWWKHUHVXOWWKH3KDUPDF\'HIHQGDQWVHVSRXVHFDQRQO\EH
UHDFKHGWKURXJKDVWUDLQHGUHDGLQJRIWKH&6$DVDZKROH
8QGHUWKH&6$DSKDUPDF\LVLWVHOID³3UDFWLWLRQHU´See86&   ³7KHWHUP
µSUDFWLWLRQHU¶PHDQVDSK\VLFLDQGHQWLVWYHWHULQDULDQVFLHQWLILFLQYHVWLJDWRUpharmacyKRVSLWDO
RU RWKHU SHUVRQ OLFHQVHG UHJLVWHUHG RU RWKHUZLVH SHUPLWWHG « WR GLVWULEXWH GLVSHQVH FRQGXFW
UHVHDUFKZLWKUHVSHFWWRDGPLQLVWHURUXVHLQWHDFKLQJRUFKHPLFDODQDO\VLVDFRQWUROOHGVXEVWDQFH
LQ WKH FRXUVH RI SURIHVVLRQDO SUDFWLFH´  HPSKDVLV DGGHG  )XUWKHU D SKDUPDF\ LV DOVR D
³GLVSHQVHU´See &)5 ³'LVSHQVHUPHDQVDQLQGLYLGXDOSUDFWLWLRQHULQVWLWXWLRQDO
SUDFWLWLRQHUpharmacyRUSKDUPDFLVWZKRGLVSHQVHVDFRQWUROOHGVXEVWDQFH´  HPSKDVLVDGGHG 
see also 86&   DGLVSHQVHULV³DSUDFWLWLRQHUZKRVRGHOLYHUVDFRQWUROOHGVXEVWDQFH
WRDQXOWLPDWHXVHU´ 
7KH3KDUPDF\'HIHQGDQWVDWWHPSWWRGUDZDGLVWLQFWLRQEHWZHHQWKHUROHVRIDSKDUPDFLVW
DQGDSKDUPDF\7KH3KDUPDF\'HIHQGDQWVWKHQLQVLVWWKDWLQGLYLGXDOOLFHQVHGSKDUPDFLVWVDQG
RQO\WKRVHSKDUPDFLVWVEHDUUHVSRQVLELOLW\IRUGLVSHQVLQJFRQWUROOHGVXEVWDQFHVLPSURSHUO\See
'RFDW FLWLQJ&)5 D %XWWKH&6$GRHVQRWPDNHWKLVGLVWLQFWLRQ
BothSKDUPDFLVWVDQGSKDUPDFLHVDUH³SUDFWLWLRQHUV´XQGHUWKH$FW$QGbothDUH³GLVSHQVHUV´
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$FFRUGLQJO\ERWKSKDUPDFLVWVDQGSKDUPDFLHVEHDUDOOWKHREOLJDWLRQVLPSRVHGXSRQSUDFWLWLRQHUV
DQG GLVSHQVHUV $QG WKH VWDWXWRU\ GHILQLWLRQV RI WKHVH WZR WHUPV²HVSHFLDOO\ WKH VWDWXWRU\
GHILQLWLRQ RI ³SUDFWLWLRQHU´²H[SUHVVO\ DQWLFLSDWH WKDW D SKDUPDF\ KDV WKH DELOLW\ WR GLVSHQVH
FRQWUROOHGVXEVWDQFHVLQWKHFRXUVHRILWVRZQSURIHVVLRQDOSUDFWLFH7KXVXQGHUWKH&6$DQ\
person ZKLFK WR EH FOHDU LQFOXGHV FRUSRUDWH HQWLWLHV  ZKR GLVSHQVHV RU GHOLYHUV D FRQWUROOHG
VXEVWDQFHWRDQXOWLPDWHXVHUPXVWDGKHUHWRDOORIWKHREOLJDWLRQVLPSRVHGE\WKH$FW
7KLVXQGHUVWDQGLQJLVIXUWKHUFRQILUPHGE\WKHODQJXDJHRI6HFWLRQ D 
7KH UHVSRQVLELOLW\ IRU WKH SURSHU SUHVFULELQJ DQG GLVSHQVLQJ RI FRQWUROOHG
VXEVWDQFHVLVXSRQWKHSUHVFULELQJSUDFWLWLRQHUEXWDFRUUHVSRQGLQJUHVSRQVLELOLW\
UHVWVZLWKthe pharmacistZKRILOOVWKHSUHVFULSWLRQ$QRUGHUSXUSRUWLQJWREHD
SUHVFULSWLRQLVVXHGQRWLQWKHXVXDOFRXUVHRISURIHVVLRQDOWUHDWPHQWRULQOHJLWLPDWH
DQG DXWKRUL]HG UHVHDUFK LV QRW D SUHVFULSWLRQ ZLWKLQ WKH PHDQLQJ DQG LQWHQW RI
VHFWLRQRIWKH$FW 86& DQGthe personNQRZLQJO\ILOOLQJVXFKD
SXUSRUWHG SUHVFULSWLRQ DV ZHOO DV WKH SHUVRQ LVVXLQJ LW VKDOO EH VXEMHFW WR WKH
SHQDOWLHV SURYLGHG IRU YLRODWLRQV RI WKH SURYLVLRQV RI ODZ UHODWLQJ WR FRQWUROOHG
VXEVWDQFHV
&)5 D  HPSKDVLVDGGHG 3XWSODLQO\DOWKRXJKWKLVUHJXODWLRQUHFRJQL]HVLWLV³the
pharmacist´ ZKR SK\VLFDOO\ KDQGV WKH FRQWUROOHG VXEVWDQFH RYHU WR WKH SDWLHQW WKH UHJXODWLRQ
LQWHQWLRQDOO\DQGH[SOLFLWO\VXEMHFWVtheperson²ZKLFKLVDPXFKEURDGHUWHUPDSSO\LQJQRWMXVW
WR WKH SKDUPDFLVW EXW DOVR WR WKH SKDUPDF\²WR SHQDOWLHV IRU YLRODWLRQ RI WKH &6$ 7KLV
LQWHUSUHWDWLRQKDVEHHQDGRSWHGDQGUDWLILHGE\WKH'($DQGDWOHDVWRQHRWKHUGLVWULFWFRXUWSee
Top RX Pharmacy Decision and Order  )5   '($ 0D\    ³7KH
FRUUHVSRQGLQJ UHVSRQVLELOLW\ WR HQVXUH WKH GLVSHQVLQJ RI YDOLG SUHVFULSWLRQV H[WHQGV WR WKH
SKDUPDF\LWVHOI´  FLWLQJPXOWLSOHDJHQF\UXOLQJV see alsoUnited States v. Appalachian Reg’l



7KH3KDUPDF\'HIHQGDQWVLQVLVWWKDW³>D@OWKRXJK'($KDVVRPHWLPHVUHIHUUHGWRWKHpharmacist’sUHVSRQVLELOLW\
DVWKHpharmacy’sUHVSRQVLELOLW\WKDWRFFDVLRQDOLPSUHFLVLRQGRHVQRWFUHDWHDQLQGHSHQGHQWUHJXODWRU\UHVSRQVLELOLW\
IRU D SKDUPDF\´ 'RF DW  FLWDWLRQV RPLWWHG  HPSKDVLV DGGHG  +RZHYHU JLYHQ WKH ODUJH QXPEHU RI
DJHQF\DFWLRQVWKDWUHIHUWRDSKDUPDF\UHJLVWUDQW¶VFRUUHVSRQGLQJUHVSRQVLELOLW\WKH&RXUWILQGVLWKLJKO\XQOLNHO\
WKDW WKH $JHQF\ LV VR URXWLQHO\ ³LPSUHFLVH´ 7KLV &RXUW DVVXPHV UDWKHU WKDW WKH $JHQF\ NQRZV KRZ WR GUDZ D
GLVWLQFWLRQEHWZHHQDSKDUPDFLVWDQGDSKDUPDF\DQGWRWKHH[WHQWDQ$/-RUWKH$GPLQLVWUDWRUZURWHWKDWDSKDUPDF\
KDV D UHVSRQVLELOLW\ WR HQVXUH SUHVFULSWLRQV DUH OHJLWLPDWH WKH\ GLG VR LQWHQWLRQDOO\ See, e.g., Top RX Pharmacy;
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Healthcare, Inc.)6XSSG ('.\  ILQGLQJ³QRWKLQJLQFRQVLVWHQW
DERXW DUWLFXODWLQJ WKH UHVSRQVLELOLWLHV RI LQGLYLGXDO SUDFWLWLRQHUV DQG SKDUPDFLVWV ZKLOH
VLPXOWDQHRXVO\LQGLFDWLQJWKDWRWKHUHQWLWLHVPD\EHVXEMHFWWRSHQDOWLHVIRUWKHLUUROHLQLVVXLQJ
DQGILOOLQJLQYDOLGSUHVFULSWLRQV´ 
6HHNLQJVXSSRUWRXWVLGHRIWKH&6$LWVHOIWKH3KDUPDF\'HIHQGDQWVDOVRWXUQWR2KLRODZ
DVVHUWLQJLWVXSSRUWVWKHLUFRQWHQWLRQWKDW³>R@QO\DOLFHQVHGSKDUPDFLVW²QRWWKHQRQSKDUPDFLVW
FRUSRUDWH RZQHU RI D SKDUPDF\²PD\ HQJDJH LQ WKH SUDFWLFH RI SKDUPDF\´ 0RWLRQ DW 
6SHFLILFDOO\WKH3KDUPDF\'HIHQGDQWVUHO\RQ25&ZKLFKVWDWHV³$SHUVRQQRWD
SKDUPDFLVWZKRRZQVPDQDJHVRUFRQGXFWVDSKDUPDF\VKDOOHPSOR\DSKDUPDFLVWWREHLQIXOO
DQGDFWXDOFKDUJHRIVXFKSKDUPDF\´7KH3KDUPDF\'HIHQGDQWVVXEPLWWKLVODQJXDJHLQGLFDWHV
WKDW RQO\ D SKDUPDFLVW FDQ EH KHOG OLDEOH IRU WKH GLVSHQVLQJ SUDFWLFHV RI D SKDUPDF\ EHFDXVH
³>T@XHVWLRQLQJ WKH YDOLGLW\ RI D SUHVFULSWLRQ UHTXLUHV « VSHFLDOL]HG NQRZOHGJH MXGJPHQW DQG
VNLOODQGLVDWDVNWKDW3KDUPDF\'HIHQGDQWVFDQQRWODZIXOO\XVXUSIURPWKHLUSKDUPDFLVWV´Id.
7KLVORJLFIDLOV2KLRFRQWUROOHGVXEVWDQFHODZODUJHO\PLUURUVWKHIHGHUDOVFKHPHDQGVHWV
RXW LGHQWLFDO REOLJDWLRQV ,Q 2KLR WKH 3KDUPDF\ 'HIHQGDQWV DUH FODVVLILHG DV ³7HUPLQDO
'LVWULEXWRUV´7KH2KLR5HYLVHG&RGHGHILQHV³7HUPLQDO'LVWULEXWRURI'DQJHURXV'UXJV´DV

Decision and Order)5 '($0D\  ³DSKDUPDFLVWor pharmacyPD\QRWGLVSHQVHD
SUHVFULSWLRQLQWKHIDFHRIDUHGIODJ´  HPSKDVLVDGGHG Holiday CVS, L.L.C., d/b/a CVS/Pharmacy Nos. 219 and
5195, Decision and Order  )5   '($ 2FW    ³RQ YDULRXV RFFDVLRQV HDFK RI WKH
5HVSRQGHQWV>pharmacies@GLVSHQVHGFRQWUROOHGVXEVWDQFHVLQWKHIDFHRIUHGIODJVWKDWZHUHRUVKRXOGKDYHEHHQ
UHFRJQL]HG´ Role of Authorized Agents in Communicating Controlled Substance Prescriptions to Pharmacies
)5 '($2FW  ³3URYLGLQJDFRS\>RIWKHDJHQF\DJUHHPHQW@WRpharmacies«PD\DVVLVW
WKRVH pharmacies ZLWK WKHLU FRUUHVSRQGLQJ UHVSRQVLELOLW\ UHJDUGLQJ WKH GLVSHQVLQJ RI FRQWUROOHG VXEVWDQFHV´ 
Medicine Shoppe-Jonesborough  )5   ³+HUH DJDLQ WKH HYLGHQFH HVWDEOLVKHV WKDW 0U 6WUHHW >D
SKDUPDFLVW@and Respondent [a pharmacy]IDLOHGWRFRPSO\ZLWKWKHLUFRUUHVSRQGLQJUHVSRQVLELOLW\XQGHUIHGHUDO
ODZ´ United Prescription Services, Inc. Revocation of Registration)5 '($$XJ 
³Respondent [pharmacy] WKXV YLRODWHG  &)5  E\ ILOOLQJ WKHVH >LOOHJDO@ SUHVFULSWLRQV´  Issuance of
Multiple Prescriptions for Schedule II Controlled Substances)5 '($1RY  ³SK\VLFLDQV
and pharmaciesKDYHDGXW\DV'($UHJLVWUDQWVWRHQVXUHWKDWWKHLUSUHVFULELQJDQGGLVSHQVLQJRIFRQWUROOHGVXEVWDQFHV
RFFXULQDPDQQHUFRQVLVWHQWZLWKHIIHFWLYHFRQWUROVDJDLQVWGLYHUVLRQDQGPLVXVH´  FLWLQJClarification of Existing
Requirements Under the Controlled Substances Act for Prescribing Controlled Substances)5 '($$XJ
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DpersonZKRLVHQJDJHGLQWKHVDOHRIGDQJHURXVGUXJVDWUHWDLORUDQ\SHUVRQ
other than a … pharmacistZKRKDVSRVVHVVLRQFXVWRG\RUFRQWURORIGDQJHURXV
GUXJVIRUDQ\SXUSRVHRWKHUWKDQIRUWKDWSHUVRQ¶VRZQXVHDQGFRQVXPSWLRQ
³7HUPLQDOGLVWULEXWRU´LQFOXGHVpharmacies«ZKRSURFXUHGDQJHURXVGUXJVIRU
VDOHRURWKHUGLVWULEXWLRQby or under the supervision of a pharmacist«DXWKRUL]HG
E\WKHVWDWHERDUGRISKDUPDF\
25& 4  HPSKDVLV DGGHG  )XUWKHUPRUH WKH OLFHQVXUH UHTXLUHPHQWV IRU 7HUPLQDO
'LVWULEXWRUVRI'DQJHURXV'UXJVSXUVXDQWWR25&UHTXLUHWKDW
1ROLFHQVHVKDOOEHLVVXHGWRDQDSSOLFDQWIRUOLFHQVXUHDVDWHUPLQDOGLVWULEXWRURI
GDQJHURXVGUXJVXQOHVVWKHDSSOLFDQWKDVIXUQLVKHGVDWLVIDFWRU\SURRIWRWKHVWDWH
ERDUGRISKDUPDF\WKDW
  
%  $ SKDUPDFLVW « DXWKRUL]HG E\ WKH ERDUG « ZLOO PDLQWDLQ VXSHUYLVLRQ DQG
FRQWURO RYHU WKH SRVVHVVLRQ DQG FXVWRG\ RI GDQJHURXV GUXJV DQG FRQWUROOHG
VXEVWDQFHVWKDWPD\EHDFTXLUHGE\RU on behalf of the applicant
  
' $GHTXDWHVDIHJXDUGVDUHDVVXUHGWKDWWKHDSSOLFDQWZLOOcarry on the business
of a terminal distributorRIGDQJHURXVGUXJVLQDPDQQHUWKDWDOORZVSKDUPDFLVWV
DQGSKDUPDF\LQWHUQVHPSOR\HGE\WKHWHUPLQDOGLVWULEXWRUWRSUDFWLFHSKDUPDF\LQ
DVDIHDQGHIIHFWLYHPDQQHU
25& HPSKDVLVDGGHG 
&RPELQHG WKHVH SURYLVLRQV PHDQ WKDW D SKDUPDF\ RZQHU ZKR LV QRW KLP RU KHUVHOI D
OLFHQVHGSKDUPDFLVWPXVWHPSOR\DOLFHQVHGSKDUPDFLVWDVDFRQWURODJDLQVWGLYHUVLRQDQGWKH
SKDUPDF\PXVWFRQGXFWLWVEXVLQHVVLQDZD\WKDWDOORZVLWVSKDUPDFLVWWRSURSHUO\GLVSHQVHWKH
SKDUPDF\OLFHQVHH¶VFRQWUROOHGVXEVWDQFHVRQLWVEHKDOI7KHVHSURYLVLRQVFDQQRWEHUHDGWRPHDQ
WKDWSKDUPDF\RZQHUVZKRare not themselves pharmacistsDUHDEVROYHGRIUHVSRQVLELOLW\IRUWKHLU
RZQ GLVSHQVLQJ SUDFWLFHV VLPSO\ EHFDXVH WKH\ PXVW HPSOR\ D SKDUPDFLVW ZKHUHDV SKDUPDF\




Case: 1:17-md-02804 Doc #: 3403 Filed: 08/06/20 21 of 33. PageID #: 497748

RZQHUVZKRare pharmacists²DQGWKXVQHHGQRWHPSOR\DVHSDUDWHSKDUPDFLVW²DUHQRW6XFK
D UHDGLQJ ZRXOG XQGHUPLQH WKH SXUSRVH RI 2KLR¶V FRQWUROOHG VXEVWDQFH ODZ DQG ZRXOG
GLVLQFHQWLYL]HOLFHQVHGSKDUPDFLVWVIURPRZQLQJDQGRSHUDWLQJWKHLURZQSKDUPDFLHV
)LQDOO\ WKH 2KLR 5HYLVHG &RGH VSHFLILFDOO\ FRQWHPSODWHV GLVFLSOLQDU\ DFWLRQ DJDLQVW
pharmaciesWKDW³>F@HDV>H@WRVDWLVI\WKHTXDOLILFDWLRQVRIDWHUPLQDOGLVWULEXWRURIGDQJHURXVGUXJV
VHWIRUWKLQVHFWLRQ´25& %  7KDWLVLIDpharmacyIDLOVWRFRQGXFWLWV
EXVLQHVVLQDZD\WKDWDOORZVLWVSKDUPDFLVWVWREHHIIHFWLYHLWLVLQYLRODWLRQRI2KLRFRQWUROOHG
VXEVWDQFHODZV7KH3KDUPDF\'HIHQGDQWV¶LQYRFDWLRQRI2KLRODZLQVXSSRUWRIWKHLUDWWHPSWWR
DYRLGWKHLUOHJDOREOLJDWLRQVXQGHUWKH&6$LVXQDYDLOLQJ
,Q VXP WKH &RXUW FRQFOXGHV WKH 3KDUPDF\ 'HIHQGDQWV KDYH QRW VKRZQ WKDW VROH
UHVSRQVLELOLW\ IRU WKHLU GLVSHQVLQJ SUDFWLFHV UHVWV ZLWK WKHLU SKDUPDFLVWHPSOR\HHV 5DWKHU WKH
&6$PDNHVFOHDUWKDWDQ\personZKLFKLQFOXGHVDSKDUPDF\LWVHOIZKRNQRZLQJO\ILOOVRUDOORZV
WREHILOOHGDQLOOHJLWLPDWHSUHVFULSWLRQLVLQYLRODWLRQRIWKH$FW



6\VWHP5HTXLUHPHQW

%H\RQGWKHDIRUHPHQWLRQHGVWDWXWRU\REOLJDWLRQV3ODLQWLIIVDVVHUWWKH&6$DOVRLPSRVHV
GXWLHV RQ WKH 3KDUPDF\ 'HIHQGDQWV WR PDLQWDLQ V\VWHPV SROLFLHV RU SURFHGXUHV WR LGHQWLI\
SUHVFULSWLRQVWKDWEHDULQGLFLD ³UHGIODJV´ WKDWWKHSUHVFULSWLRQLVLQYDOLGRUWKDWWKHSUHVFULEHG




6XFKDUHDGLQJZRXOGEHWDQWDPRXQWWRDVWDWXWRU\³VDIHKDUERU´E\SURYLGLQJWKDWDSKDUPDF\RZQHUFRXOGQRWEH
KHOG OLDEOH IRU LWV UROH LQ GLVSHQVLQJ FRQWUROOHG VXEVWDQFHV VLPSO\ E\ HPSOR\LQJ D SKDUPDFLVW (PSOR\PHQW RI D
SURSHUO\OLFHQVHGSKDUPDFLVWPXVWEHUHDGDVDIHDWXUHRIWKHODZQRWDZD\WRVXEYHUWLW



7KH&RXUWQRWHVWKDWXQGHU2KLRODZ  D7HUPLQDO'LVWULEXWRULVnot a pharmacistsee25& 4 
 D7HUPLQDO'LVWULEXWRULVHQJDJHGLQWKH5HWDLO6DOHRIGDQJHURXVGUXJVsee id.  D5HWDLO6HOOHULV³any person
WKDWVHOOVDQ\GDQJHURXVGUXJWRFRQVXPHUVZLWKRXWDVVXPLQJFRQWURORYHUDQGUHVSRQVLELOLW\IRULWVDGPLQLVWUDWLRQ
see  0  DQG   ³VHOO´ LQFOXGHV ³any transaction made by any person´ WKDW HIIHFWLYHO\ WUDQVIHUV WKH
GDQJHURXVGUXJWRDQRWKHUSee - 7KXVWKH2KLR5HYLVHG&RGHH[SUHVVO\FRQWHPSODWHVWKDWDSKDUPDF\¶V
EXVLQHVVLQFOXGHVGLVSHQVLQJRIGDQJHURXVGUXJVWRFRQVXPHUV
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GUXJVPD\EHGLYHUWHGIRULOOHJLWLPDWHXVH7KH3KDUPDF\'HIHQGDQWVDGPLWDQHTXLYDOHQWGXW\
H[LVWVIRUPDQXIDFWXUHUVDQGGLVWULEXWRUVZLWKUHVSHFWWRVXVSLFLRXVordersEXWLQVLVWQRVXFKGXW\
H[LVWVIRUSKDUPDFLHVZLWKUHVSHFWWRVXVSLFLRXVprescriptions'HIHQGDQWVDUHZURQJ
7KHUHLVQRTXHVWLRQWKDWGLVSHQVHUVRIFRQWUROOHGVXEVWDQFHVDUHREOLJDWHGWRFKHFNIRUDQG
FRQFOXVLYHO\UHVROYHUHGIODJVRISRVVLEOHGLYHUVLRQSULRUWRGLVSHQVLQJWKRVHVXEVWDQFHV7KH
'($LQ$JHQF\GHFLVLRQVLQWHUSUHWLQJLWVUHJXODWLRQVURXWLQHO\FRQGXFWVD³UHGIODJDQDO\VLV´,Q
IDFW WKH $JHQF\ KDV HYHQ DUWLFXODWHG WKH VSHFLILF HOHPHQWV RI D prima facie YLRODWLRQ RI D
SKDUPDF\UHJLVWUDQW¶VUHVSRQVLELOLW\XQGHU&)5 D XVLQJWKHWHUP³UHGIODJ´See
Holiday CVS  )5 DW  ³WR VKRZ D YLRODWLRQ RI D FRUUHVSRQGLQJ UHVSRQVLELOLW\ WKH
*RYHUQPHQW PXVW HVWDEOLVK WKDW   WKH 5HVSRQGHQW >D SKDUPDF\@ GLVSHQVHG D FRQWUROOHG
VXEVWDQFH  Dred flagZDVRUVKRXOGKDYHEHHQUHFRJQL]HGDWRUEHIRUHWKHWLPHWKHFRQWUROOHG
VXEVWDQFH ZDV GLVSHQVHG DQG   WKH TXHVWLRQ FUHDWHG E\ WKH red flag ZDV QRW UHVROYHG
FRQFOXVLYHO\ SULRU WR WKH GLVSHQVLQJ RI WKHFRQWUROOHG VXEVWDQFH´  HPSKDVLV DGGHG  $JHQF\




7KH&RXUWQRWHVWKDWPDQ\LIQRWDOORIWKH3KDUPDF\'HIHQGDQWVPDLQWDLQ RUGLGPDLQWDLQGXULQJWKHUHOHYDQW
WLPHSHULRG '($UHJLVWUDWLRQVDVGLVWULEXWRUVDVZHOO


7KH3KDUPDF\'HIHQGDQWVDVVHUWWKDWDQ\DQDORJ\EHWZHHQ L DGXW\RIGLVSHQVHUVWRLGHQWLI\DQGUHVROYHUHGIODJV
EHIRUH ILOOLQJ VXEVFULSWLRQV DQG LL  D GXW\ RI GLVWULEXWRUV WR LGHQWLI\ DQG FRQGXFW GXH GLOLJHQFH SULRU WR VKLSSLQJ
VXVSLFLRXVRUGHUVLV³XQIRXQGHGDQGXQZRUNDEOH´'RFDW UHIHUULQJWRWKH&RXUW¶V$XJXVWOpinion
and Order Regarding the CSA 'RF %XW$JHQF\GHFLVLRQVKDYHPDGHDEXQGDQWO\FOHDUWKHUHH[LVWVDGXW\
RIGLVSHQVHUVWRLGHQWLI\DQGUHVROYHUHGIODJVEHIRUHILOOLQJRSLRLGSUHVFULSWLRQV7KHUHIRUHWKH&RXUWQHHGQRWUHO\
XSRQ³DQDORJ\´WRFRQFOXGHWKLVGXW\H[LVWV


5HJDUGLQJWKHVHFRQGSURQJUHFLWHGLQHoliday CVS²ZKHWKHU³DUHGIODJZDVRUVKRXOGKDYHEHHQUHFRJQL]HGDWRU
EHIRUHWKHWLPHWKHFRQWUROOHGVXEVWDQFHZDVGLVSHQVHG´²WKH'($³KDVFRQVLVWHQWO\LQWHUSUHWHG>VHFWLRQ D @
DVSURKLELWLQJDSKDUPDFLVWIURPILOOLQJDSUHVFULSWLRQIRUDFRQWUROOHGVXEVWDQFHZKHQKHHLWKHUknows or has reason
to know WKDWWKHSUHVFULSWLRQZDVQRWZULWWHQIRUDOHJLWLPDWHPHGLFDOSXUSRVH´E. Main St. Pharmacy)5
  '($ 2FW    FLWLQJ DJHQF\ DQG 6L[WK &LUFXLW SUHFHGHQW  LQWHUQDO TXRWDWLRQV RPLWWHG  7KH
3KDUPDF\'HIHQGDQWVDVVHUWWKDWDEVHQWLGHQWLILFDWLRQE\3ODLQWLIIVRIDQ\specificSUHVFULSWLRQILOOHGE\'HIHQGDQWV
WKDWWKH\NQHZRUVKRXOGKDYHNQRZQZDVLOOHJLWLPDWH3ODLQWLIIVGRQRWVWDWHYLDEOHFODLPV3ODLQWLIIVKDYHDOOHJHG
KRZHYHUWKDWWKH3KDUPDF\'HIHQGDQWVKDGUHDVRQWRNQRZWKDWDWOHDVWVRPHRIWKHSUHVFULSWLRQVWKH\GLVSHQVHGZHUH
LOOHJLWLPDWH$WWKHPRWLRQWRGLVPLVVVWDJHZLWKIDFWXDODOOHJDWLRQVLQWKHFRPSODLQWDFFHSWHGDVWUXHDQGYLHZHGLQ
IDYRURIWKHQRQPRYLQJSDUW\WKH&RXUWHDVLO\FRQFOXGHVWKDW3ODLQWLIIVDOOHJDWLRQVDUHSODXVLEOH
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SUHFHGHQW LQ DQDO\]LQJ ZKHWKHU D UHJLVWUDQW SURSHUO\ LGHQWLILHG DQG UHVROYHG UHG IODJV XVHV D
FRPELQDWLRQRIIDFWRUV  DQG  RI86& I DVWKHVWDWXWRU\EDVLVIRUWKHUHTXLUHPHQW
0DQ\RIWKHUHGIODJVWKDWWKH$JHQF\H[DPLQHV ZKLFKDUHJLVWUDQWVKRXOGKDYHDWOHDVW
LGHQWLILHGDQGLISRVVLEOHUHVROYHG LQFOXGHLQGLFLDWKDWZRXOGEHYHU\GLIILFXOWLIQRWLPSRVVLEOH
IRUDKXPDQSKDUPDFLVWWRLGHQWLI\FRQVLVWHQWO\DEVHQWDV\VWHPWRDJJUHJDWHDQDO\]HDQGSURYLGH
IHHGEDFNWRWKHSKDUPDFLVWDERXWWKHSUHVFULSWLRQ,QRWKHUZRUGVVRPHSUHVFULSWLRQVDUHQRW
VXVSLFLRXV RQWKHLUIDFHEXWUDLVHEULJKWUHG IODJVZKHQ FRPSDUHGZLWKRWKHUSUHVFULSWLRQV LQD
GDWDEDVH2QHH[DPSOHRIVXFKDUHGIODJLV³µSDWWHUQSUHVFULELQJ¶GHILQHGDVµSUHVFULSWLRQVIRUWKH
VDPHGUXJVWKHVDPHTXDQWLWLHV>@FRPLQJLQIURPWKHVDPHGRFWRU´Holiday CVS)5DW
,GHQWLI\LQJSUHVFULSWLRQVSUHVHQWHGRYHUWLPHIRUWKHVDPHGUXJVRUFRPELQDWLRQVRIGUXJVLQWKH
VDPH TXDQWLWLHV LVVXHG E\ WKH VDPH GRFWRU DQG SRVVLEO\ SUHVHQWHG WR GLIIHUHQW SKDUPDFLVWV LQ
GLIIHUHQWVWRUHVRZQHGE\WKHVDPHSKDUPDF\ ZRXOGWHVWWKHOLPLWVRIKXPDQPHPRU\WKLVUHG
IODJ ZRXOG EH QHDUO\ LPSRVVLEOH IRU DQ\ LQGLYLGXDO SKDUPDFLVW WR GLVFHUQ DEVHQW VRPH JOREDO
PHFKDQLVP IRU UHIHUHQFH WR RWKHU SUHVFULSWLRQV +RZHYHU JLYHQ WKDW D pharmacy-registrant LV
UHTXLUHGWRFROOHFWWKHVSHFLILFGDWDQHHGHGWRLGHQWLI\H[DFWO\VXFKDSDWWHUQWKHSKDUPDF\²QRW
WKHSKDUPDFLVW²LVLQWKHEHVWSRVLWLRQWRLGHQWLI\VXFKDUHGIODJ RUDWOHDVWSURYLGHWKHSKDUPDFLVW
ZLWKGDWDUHSRUWVWRGRVR ,QGHHGWKHIDFWWKDWWKH'($KDVUHYRNHGUHJLVWUDWLRQVRIpharmacies




7KRVHIDFWRUVDUH³>@7KHDSSOLFDQW¶VH[SHULHQFHLQGLVSHQVLQJ«FRQWUROOHGVXEVWDQFHV´DQG³>@&RPSOLDQFH
ZLWKDSSOLFDEOH6WDWH)HGHUDORUORFDOODZVUHODWLQJWRFRQWUROOHGVXEVWDQFHV´86& I    Compare
Holiday CVS)5DW UHO\LQJRQIDFWRU  withE. Main St. Pharmacy)5 '($
2FW  UHO\LQJRQIDFWRU  )UHTXHQWO\WKHWZRIDFWRUVDUHDQDO\]HGWRJHWKHUSee, e.g.Top RX Pharm
)5DW



 7KH '($ KDV XQHTXLYRFDOO\ DFFHSWHG FHUWDLQ ³UHG IODJ´ LQGLFDWLRQV WKDW VRPH SUHVFULSWLRQV DUH VXVSLFLRXV DQG
PDQ\RIWKHVHUHGIODJVKDYHQRWKLQJWRGRZLWKWKHVSHFLDOL]HGNQRZOHGJHRUWUDLQLQJRIDSKDUPDFLVWUDWKHUWKHVH
UHGIODJVDUHSDWWHUQVLQSUHVFULSWLRQGDWDWKDWDKXPDQSKDUPDFLVWQRUPDOO\ZRXOGQHYHUVHH&RPSXWHUDOJRULWKPV
ZKHQDSSOLHGWRVXIILFLHQWGDWD ZKLFKWKHSKDUPDFLHVDUHUHTXLUHGWRFROOHFW DUHSDUWLFXODUO\ZHOOVXLWHGWRLGHQWLI\
WKHVHSDWWHUQV
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IRUIDLOXUHWRLGHQWLI\VXFKUHGIODJVQHFHVVDULO\PHDQVSKDUPDFLHVDUHUHTXLUHGWRORRNIRUWKHP
ZKLFKFDQRQO\EHGRQHE\SXWWLQJLQWRSODFHV\VWHPVWRLGHQWLI\WKHP
7KH 3KDUPDF\ 'HIHQGDQWV DVVHUW WKH\ FDQQRW EH UHVSRQVLEOH IRU LGHQWLI\LQJ UHG IODJV
EHFDXVHWKH\GRQRWKDYHWKHUHTXLVLWH³VSHFLDOL]HGNQRZOHGJHMXGJPHQWDQGVNLOO´WRHQJDJHLQ
WKHSUDFWLFHRISKDUPDF\'RFDW FLWLQJ25& % %XWWKH3KDUPDF\
'HIHQGDQWV GR KDYH DQ REOLJDWLRQ XQGHU WKH &6$ WR HPSOR\ VRPHRQH ZKR GRHV KDYH DQG FDQ
H[HUFLVH DSSURSULDWH SURIHVVLRQDO NQRZOHGJH MXGJPHQW DQG VNLOO RQ WKHLU EHKDOI 7KH VDPH LV
H[SUHVVO\ WUXH XQGHU 2KLR ODZ See 25& '  3KDUPDFLHV DOVR KDYH DQ REOLJDWLRQ
XQGHU2KLRODZWR³DOORZ>@SKDUPDFLVWV«WRSUDFWLFHSKDUPDF\LQDVDIHDQGHIIHFWLYHPDQQHU´
Id. 7KHVH REMHFWLYHV DUH DFFRPSOLVKHG IXOO\ RQO\ ZKHQ D SKDUPDF\ DFWXDOO\ XVHV WKH GDWD LW LV
UHTXLUHG WR FROOHFW XQGHU &)5  F  WR SURYLGH D WRRO RWKHUZLVH XQDYDLODEOH WR LWV
SKDUPDFLVWV
7KH3KDUPDF\'HIHQGDQWVDOVRDVVHUWWKH&6$FDQQRWLPSRVHDQREOLJDWLRQRQWKHPWR
LGHQWLI\ UHG IODJV EHFDXVH DV FRUSRUDWHHQWLW\ QRQSKDUPDFLVWV WKH\ FDQQRW RYHUULGH WKH
SURIHVVLRQDO GHFLVLRQV RI WKHLU SKDUPDFLVWV WR GHWHUPLQH WKH SURSULHW\ RI D SUHVFULSWLRQ See
'RF DW  %XW QRWKLQJ DERXW XVLQJ GDWD WR LGHQWLI\ D VXVSLFLRXV SUHVFULSWLRQ ZRXOG
ZRUNWRRYHUULGHDSKDUPDFLVW¶VDELOLW\WRGHWHUPLQHLIWKHSUHVFULSWLRQZDVSURSHU7RWKHFRQWUDU\
DGDWDGULYHQDQDO\VLVVKRXOGDVVLVWDQGZRUNLQV\QHUJ\ZLWKDSKDUPDFLVW¶VH[SHUWLVH8OWLPDWHO\
SKDUPDFLVWVFDQQRWEHVWHPSOR\WKHLU³SURIHVVLRQDONQRZOHGJHMXGJPHQWDQGVNLOO´WRSUHYHQW
GLYHUVLRQLIWKHLUSKDUPDF\HPSOR\HUGRHVQRWSURYLGHXVHIXODFFHVVWRWKH³UHGIODJUHYHDOLQJ´
GDWDLWKDVJDWKHUHG
$OWKRXJKWKH&6$LVQRWSHUIHFWO\FOHDUDERXWZKDWDSKDUPDF\UHJLVWUDQWPXVWGRZLWKWKH
SUHVFULSWLRQGDWDLWPXVWFROOHFWZKDWLVFOHDULVWKDWDSKDUPDF\LVUHTXLUHGWR  FROOHFWDQG
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PDLQWDLQVSHFLILFUHFRUGVDQGGDWDUHJDUGLQJLWVGLVSHQVLQJDFWLYLW\  HPSOR\DSURSHUO\OLFHQVHG
SKDUPDFLVWDQG  SURSHUO\GLVSHQVHFRQWUROOHGVXEVWDQFHVDQGDYRLGGLYHUVLRQ7KHUHIRUHERWK
WKH SKDUPDF\ DQG WKH SKDUPDFLVW PXVW FRRSHUDWLYHO\ LGHQWLI\ DQG UHVROYH ³UHG IODJV´ SULRU WR
GLVSHQVLQJFRQWUROOHGVXEVWDQFHV7KH&RXUWFRQFOXGHVWKHVHUHTXLUHPHQWVFROOHFWLYHO\PHDQWKDW
WKH 3KDUPDF\ 'HIHQGDQWV FDQQRW FROOHFW GDWD DV UHTXLUHG E\ WKH VWDWXWH HPSOR\ D OLFHQVHG
SKDUPDFLVWDVUHTXLUHGE\WKHVWDWXWHLGHQWLI\UHGIODJVDVUHTXLUHGE\$JHQF\GHFLVLRQVEXWWKHQ
GR QRWKLQJ ZLWK WKHLU FROOHFWHG GDWD DQG OHDYH WKHLU SKDUPDFLVWHPSOR\HHV ZLWK WKH VROH
UHVSRQVLELOLW\WRHQVXUHRQO\SURSHUSUHVFULSWLRQVDUHILOOHG3RVVHVVLQJ\HWGRLQJQRWKLQJZLWK
LQIRUPDWLRQ DERXW SRVVLEOH GLYHUVLRQ ZRXOG DFWXDOO\ facilitate GLYHUVLRQ DQG WKXV YLRODWH WKH
&6$¶VIXQGDPHQWDOPDQGDWHWKDW³All applicants and registrants shall provide effective controls
and procedures to guard against theft and diversion of controlled substances´ &)5
 D  HPSKDVLVDGGHG 
,QVXPWKH&RXUWFRQFOXGHVWKH3KDUPDF\'HIHQGDQWVKDYHIDLOHGWRPHHWWKHLUEXUGHQRI
GHPRQVWUDWLQJWKHUHLVQRFRUSRUDWHOHYHOREOLJDWLRQWRGHVLJQDQGLPSOHPHQWV\VWHPVSROLFLHVRU
SURFHGXUHVWRLGHQWLI\UHGIODJSUHVFULSWLRQV$QGWKH3KDUPDF\'HIHQGDQWV¶XOWLPDWHDUJXPHQW²
WKDWWKH\FDQQRWEHOLDEOHWR3ODLQWLIIVEHFDXVHRQO\WKHLUSKDUPDFLVWHPSOR\HHVDUHUHVSRQVLEOHIRU
SUHYHQWLQJGLYHUVLRQRIRSLRLGVYLDLOOHJLWLPDWHSUHVFULSWLRQV²LVSUHPLVHGXSRQDWRUWXUHGUHDGLQJ
RIWKH&6$DQGLWVUHJXODWLRQV%HFDXVH'HIHQGDQWV¶UHDGLQJRIWKH&6$LVDQWLWKHWLFDOWRLWVYHU\
SXUSRVHWKH&RXUWUHMHFWV'HIHQGDQWV¶SRVLWLRQV

& 2KLR$EVROXWH3XEOLF1XLVDQFH
3ODLQWLIIVDOOHJHFRPPRQODZFODLPVIRUDEVROXWHSXEOLFQXLVDQFHEDVHGRQWKH3KDUPDF\
'HIHQGDQWV¶ DOOHJHG LQWHQWLRQDO DQG XQODZIXO PLVFRQGXFW LQYROYLQJ ERWK distribution DQG
dispensingRISUHVFULSWLRQRSLRLGV7RWKHH[WHQWWKHVHFODLPVDUHEDVHGRQdispensing DFWLYLWLHV
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WKH3KDUPDF\'HIHQGDQWVDUJXHWKHFODLPVDUHVLPSO\QRWFRJQL]DEOHXQGHU2KLRODZRISXEOLF
QXLVDQFH'RFDW)RUWKHUHDVRQVVWDWHGEHORZWKH&RXUWUHMHFWVWKLVDUJXPHQW
$³SXEOLFQXLVDQFH´LVDQXQUHDVRQDEOHLQWHUIHUHQFHZLWKDULJKWFRPPRQWRWKHJHQHUDO
SXEOLFLQFOXGLQJWKHULJKWVWRSXEOLFKHDOWKDQGSXEOLFVDIHW\Cincinnati v. Deutsche Bank Nat’l
Trust Co.)G WK&LU &incinnati v. Beretta USA Corp.1(G
 2KLR   2KLR ODZ UHFRJQL]HV WZR FDWHJRULHV RI QXLVDQFH FODLPV²³DEVROXWH´ DQG
³TXDOLILHG´²DQGWKHGLVWLQFWLRQEHWZHHQWKHWZRGHSHQGVRQWKHFRQGXFWRIWKHGHIHQGDQWNottke
v. Norfolk S. Ry. Co.)6XSSG 1'2KLR  FLWDWLRQRPLWWHG $Q³DEVROXWH´
QXLVDQFHDOVRFDOOHGDQXLVDQFHper seLVEDVHGRQFXOSDEOHDQGLQWHQWLRQDORUXQODZIXOFRQGXFW
E\WKHGHIHQGDQWUHVXOWLQJLQKDUPTaylor1(GDWBarnett v. Carr:/
 DW  2KLR &W $SS 6HSW    $ ³TXDOLILHG´ QXLVDQFH RQ WKH RWKHU KDQG




$VWRFODLPVEDVHGRQWKH3KDUPDFLHV¶distributionDFWLYLWLHVWKLV&RXUWKDVSUHYLRXVO\IRXQGVLPLODUDOOHJDWLRQV
VXIILFLHQWO\VXSSRUWDQDEVROXWHSXEOLFQXLVDQFHFODLPXQGHU2KLRODZSee, e.g.,In re Nat’l Prescription Opiate Litig.
)6XSSGDW 'RFDW  SODLQWLIIVVXIILFLHQWO\SOHG2KLRDEVROXWHSXEOLFQXLVDQFHFODLPV
EDVHG LQSDUW RQGHIHQGDQWV¶ DOOHJHGIDLOXUH WR PDLQWDLQHIIHFWLYH FRQWUROV ZLWKUHVSHFW WR GLVWULEXWLRQ DFWLYLWLHV 
Opinion and Order Regarding Manufacturers’ Summary Judgment Motion in Track One,In re Nat’l Prescription
Opiate Litig.)6XSSG 1'2KLR  'RFDW  PDWHULDOIDFWLVVXHVUHJDUGLQJ
GHIHQGDQWV¶DOOHJHGIDLOXUHWRPDLQWDLQDQWLGLYHUVLRQFRQWUROVSUHFOXGHGVXPPDU\MXGJPHQWRQ2KLRDEVROXWHSXEOLF
QXLVDQFHFODLPV see also Opinion and Order Regarding Motions to Dismiss West Boca,In re Nat’l Prescription
Opiate Litig.:/DW  1'2KLR$SU  'RFDW  VDPHXQGHU)ORULGD
ODZ Report and Recommendation Regarding Motions to Dismiss Blackfeet TribeIn re Nat’l Prescription Opiate
Litig.:/DW  1'2KLR$SU  'RFDW  VDPHXQGHU0RQWDQDODZ 
adopted by  :/  DW  1' 2KLR -XQH    'RF DW   Report and
Recommendation Regarding Motions to Dismiss Muscogee NationIn re Nat’l Prescription Opiate Litig.:/
DW  1'2KLR$SU  'RFDW  VDPHXQGHU2NODKRPDODZ adopted by
:/DW  1'2KLR-XQH  'RFDW 


7KH&RXUWKDVSUHYLRXVO\UXOHGFODLPVVLPLODUWRWKH&RXQWLHV¶VXIILFLHQWO\SOHGLQWHUIHUHQFHZLWKDFRPPRQSXEOLF
ULJKWWREHIUHHIURPWKHQHJDWLYHFRQVHTXHQFHVDOOHJHGO\VXIIHUHGDVDUHVXOWRIWKHRSLRLGHSLGHPLFSee 'RF
DW  0RQWDQD ODZ  adopted by 'RF DW  'RF DW  2NODKRPD ODZ  adopted by
'RFDWsee also 'RFDW ³$IDFWILQGHUFRXOGUHDVRQDEO\FRQFOXGHWKDW>SODLQWLIIV¶@HYLGHQFH
GHPRQVWUDWHVDQLQWHUIHUHQFHZLWKSXEOLFKHDOWKDQGSXEOLFVDIHW\ULJKWV´  2KLRODZ 



$Q³DEVROXWH´QXLVDQFHFDQDOVREHEDVHGRQQRQFXOSDEOHFRQGXFWE\WKHGHIHQGDQWWKDWUHVXOWVLQ³DFFLGHQWDOKDUP
IRUZKLFKEHFDXVHRIWKHKD]DUGVLQYROYHGWKHODZLPSRVHVVWULFWRUDEVROXWHOLDELOLW\QRWZLWKVWDQGLQJWKHDEVHQFHRI
IDXOW´ Taylor  1(G DW  Nottke  )6XSSG DW  Angerman v. Burick 1R &$  :/
DW  2KLR&W$SS0DUFK 3ODLQWLIIVKHUHGRQRWDOOHJHDQDEVROXWHSXEOLFQXLVDQFHEDVHGRQ
LQKHUHQWO\GDQJHURXVFRQGXFW
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LQYROYHVKDUPFDXVHGE\WKHGHIHQGDQW¶VQHJOLJHQFHTaylor1(GDWAngerman
:/DW 
+HUHWKH3ODLQWLIIVDVVHUWDEVROXWHSXEOLFQXLVDQFHFODLPVEDVHGRQDOOHJHGintentionalDQG
unlawful GLVSHQVLQJ FRQGXFW See 'RF DW  7KH 3KDUPDF\ 'HIHQGDQWV KRZHYHU
FRQWHQG WKH3ODLQWLIIV¶ DOOHJDWLRQV ³IXQGDPHQWDOO\ VRXQG LQQHJOLJHQFH´DQGGRQRWVXIILFLHQWO\
GHVFULEH LQWHQWLRQDO RU XQODZIXO FRQGXFW QHFHVVDU\ WR VXSSRUW DQ DEVROXWH QXLVDQFH DFWLRQ
'RFDW0RUHVSHFLILFDOO\WKH'HIHQGDQWVFRQWHQG3ODLQWLIIVPHUHO\DOOHJHWKDW
WKH3KDUPDFLHVHQJDJHGLQODZIXOFRQGXFWDQG³VKRXOGKDYHLQQRYDWHGQHZZD\VWRLGHQWLI\DQG
SUHYHQWGLYHUVLRQ´Id.DW
&RQWUDU\ WR WKH 3KDUPDF\ 'HIHQGDQWV¶ FRQWHQWLRQ 3ODLQWLIIV FOHDUO\ DOOHJH 'HIHQGDQWV
HQJDJHGLQintentionalFRQGXFWWRGLVSHQVHRSLRLGVLQDPDQQHUWKDWFDXVHGDQRYHUVXSSO\RIKLJKO\
DGGLFWLYH GUXJV LQ 3ODLQWLIIV¶ FRPPXQLWLHV 3ODLQWLIIV DOOHJH WKH 3KDUPDF\ 'HIHQGDQWV L ZHUH
³NHHQO\DZDUHRIWKHRYHUVXSSO\RISUHVFULSWLRQRSLRLGV´ LL ZLOOIXOO\DQG³V\VWHPDWLFDOO\LJQRUHG
UHGIODJVWKDWWKH\ZHUHIXHOLQJDEODFNPDUNHW´ LLL UHTXLUHGDQGUHZDUGHGVSHHGDQGYROXPHE\
RSLRLGGLVSHQVLQJ HPSOR\HHV ZKLOH PLQLPL]LQJ VWDQGDUGV RI VDIHW\ DQG FDUH YL  SXUSRVHIXOO\
LPSOHPHQWHGSHUIRUPDQFHPHWULFVDQGSUHVFULSWLRQTXRWDVWRLQFUHDVHGLVSHQVLQJRIRSLRLGV Y 
³IDFLOLWDWHG WKH VXSSO\ RI IDU PRUH RSLRLGV WKDQ FRXOG KDYH EHHQ MXVWLILHG WR VHUYH D OHJLWLPDWH
PDUNHW´ YL NQRZLQJO\ ZRUNHG LQ FRQFHUW ZLWK RSLRLG PDQXIDFWXUHUV ³WR HQVXUH WKDW IDOVH
PHVVDJLQJVXUURXQGLQJWKHWUHDWPHQWRISDLQDQGWKHWUXHDGGLFWLYHQDWXUHRIRSLRLGVZDVFRQVLVWHQW
DQGJHDUHGWRLQFUHDVHSURILWVIRUDOOVWDNHKROGHUV´ YLL ³ZRUNHGWRJHWKHUWRHQVXUHWKDWWKHRSLRLG
TXRWDVDOORZHGE\WKH'($UHPDLQHGDUWLILFLDOO\KLJK´DQG YLLL IDOVHO\DVVXUHGWKHSXEOLFWKDW
'HIHQGDQWVZHUHZRUNLQJWRFXUEWKHRSLRLGHSLGHPLF'RFDW
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7KH3KDUPDF\'HIHQGDQWVFRQWHQGWKHVHDOOHJDWLRQVDUHLQVXIILFLHQWWRVKRZWKH\LQWHQGHG
WRFDXVHWKHKDUPVDOOHJHGO\VXIIHUHGE\WKH3ODLQWLIIV'RFDW7RPHHWWKHUHTXLVLWH
LQWHQWIRUDQDEVROXWHQXLVDQFHKRZHYHUDSODLQWLIIQHHGQRWDOOHJHWKHGHIHQGDQWLQWHQGHGWRFUHDWH
WKHSUHFLVHDOOHJHGQXLVDQFHUDWKHUSODLQWLIIRQO\QHHGDOOHJHWKHGHIHQGDQW³LQWHQGHGWREULQJ
DERXW WKH FRQGLWLRQV ZKLFK DUH LQ IDFW IRXQG WREH D QXLVDQFH´ Nottke  ) 6XSSG DW 
TXRWLQJAngerman:/DW  6WDWHGRWKHUZLVH³>Z@KHUHWKHKDUPDQGUHVXOWLQJ
GDPDJHDUHWKHQHFHVVDU\FRQVHTXHQFHVRIMXVWZKDWWKHGHIHQGDQWLVGRLQJRULVLQFLGHQWWRWKH
DFWLYLW\LWVHOIRUWKHPDQQHULQZKLFKLWLVFRQGXFWHGWKHODZRIQHJOLJHQFHKDVQRDSSOLFDWLRQDQG
WKHUXOHRIDEVROXWHOLDELOLW\DSSOLHV´Taylor1(GDWsee alsoIn re Nat’l Prescription
Opiate Litig.)6XSSGDW 'RFDW  PDWHULDOIDFWLVVXHVUHJDUGLQJWKH
RSLRLGPDQXIDFWXUHUV¶LQWHQWSUHFOXGHGVXPPDU\MXGJPHQWIRUGHIHQGDQWVRQDEVROXWHQXLVDQFH
FODLPVLQWKH7UDFN2QHFDVHV 
+HUH3ODLQWLIIVDOOHJHWKHFRQGLWLRQVFUHDWHGE\WKH3KDUPDFLHV¶LQWHQWLRQDOFRQGXFW±WKDW
LV RYHUVXSSO\ RI RSLRLGV LQ 3ODLQWLIIV¶ FRPPXQLWLHV ± QHFHVVDULO\ UHVXOWHG LQ WKH GHYDVWDWLQJ
FRQVHTXHQFHVWKDW3ODLQWLIIVDOOHJHGO\VXIIHUHGEHFDXVHRIWKHRSLRLGHSLGHPLF'RFDW
$FFHSWLQJWKHVHDOOHJDWLRQVDVWUXHDQGFRQVWUXLQJWKHPLQWKHOLJKW
PRVWIDYRUDEOHWR3ODLQWLIIVWKH&RXUWILQGV3ODLQWLIIVKDYHIDLUO\DQGVXIILFLHQWO\VWDWHGSODXVLEOH
FODLPV IRU DEVROXWH SXEOLF QXLVDQFH EDVHG RQ WKH 3KDUPDF\ 'HIHQGDQWV¶ DOOHJHG LQWHQWLRQDO
FRQGXFWLQYROYLQJWKHLUGLVSHQVLQJDFWLYLWLHVSeeNottke  ) 6XSSG DW SODLQWLIIV
VWDWHGDIDFLDOO\SODXVLEOHFODLPIRUDEVROXWHQXLVDQFHZKHUHWKHKDUPVDOOHJHGO\VXIIHUHGZHUHWKH
QHFHVVDU\ FRQVHTXHQFH RI GHIHQGDQW¶V LQWHQWLRQDO RSHUDWLRQ RI EUDNLQJ V\VWHPV WKDW UHSHDWHGO\
SURGXFHG³YHU\ORXGXQEHDUDEOHKLJKSLWFKHGVTXHDOLQJ´VRXQGV Angerman:/
DW  ZKHUHGHIHQGDQWVLQWHQWLRQDOO\EXLOWDQGRSHUDWHGDPRWRFURVVWUDFNWKDWJHQHUDWHGDJUHDW
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GHDORIQRLVHDVDQXQDYRLGDEOHE\SURGXFWRIWKHLULQWHQWLRQDODFWLYLW\WKHODZRIDEVROXWHSXEOLF
QXLVDQFHDSSOLHG 
$GGLWLRQDOO\DVGLVFXVVHGLQWKHSUHYLRXVVHFWLRQ3ODLQWLIIVKDYHVXIILFLHQWO\DOOHJHGWKH
3KDUPDF\'HIHQGDQWVHQJDJHGLQXQODZIXOGLVSHQVLQJFRQGXFWE\IDLOLQJWRFRPSO\ZLWKVWDWXWRU\
DQG UHJXODWRU\ UHTXLUHPHQWV WR SURYLGH HIIHFWLYH FRQWUROV DJDLQVW GLYHUVLRQ LQFOXGLQJ HQVXULQJ
SURSHUGLVSHQVLQJRIFRQWUROOHGVXEVWDQFHV7KHVHDOOHJDWLRQVSURYLGHDQDGGLWLRQDODQGDOWHUQDWLYH
EDVLVWRVXSSRUWWKHDEVROXWHQXLVDQFHFODLPVSeeIn re Nat’l Prescription Opiate Litig.)
6XSSGDW 'RFDW  HYLGHQFHRIWKHRSLRLGPDQXIDFWXUHUV¶IDLOXUHWRFRPSO\ZLWK
WKHLU DQWLGLYHUVLRQ REOLJDWLRQV XQGHU WKH &6$ SUHFOXGHG VXPPDU\ MXGJPHQW LQ 7UDFN 2QH RQ
SODLQWLIIV¶DEVROXWHSXEOLFQXLVDQFHFODLPVEDVHGRQXQODZIXOFRQGXFW Kramer v. Angel’s Path,
LLC1(G 2KLR&W$SS  VWULFWOLDELOLW\LVLPSRVHGXQGHUDEVROXWHQXLVDQFH
³ZKHQWKHUHLVµWKHYLRODWLRQRIODZUHVXOWLQJLQDFLYLOZURQJRUKDUP¶HVSHFLDOO\ZKHQDVDIHW\
VWDWXWHLVYLRODWHG´  TXRWLQJTaylor1(GDW 
7KH3KDUPDF\'HIHQGDQWVDOVRDUJXHWKDWDVDPDWWHURIODZDQDEVROXWHQXLVDQFHWKHRU\
FDQQRWDSSO\EHFDXVHWKHLUGLVSHQVLQJFRQGXFWZDVOLFHQVHGDXWKRUL]HGDQGUHJXODWHGXQGHUWKH
&6$ 'RF DW  Q  'RF DW  7KLV &RXUW KDV SUHYLRXVO\ UHMHFWHG
LGHQWLFDODUJXPHQWVILQGLQJWKDWXQGHU2KLRODZ³µVDIHKDUERU¶LPPXQLW\IURPDEVROXWHQXLVDQFH
OLDELOLW\ LV DYDLODEOH RQO\ WR WKRVH ZKR SHUIRUP LQ DFFRUGDQFH ZLWK WKHLU DSSOLFDEOH OLFHQVLQJ




,QWKHLUUHSO\EULHIWKH3KDUPDF\'HIHQGDQWVDUJXHWKDWHYHQLIWKHLUDOOHJHGGLVSHQVLQJFRQGXFW ZDV unlawfulDQ
DEVROXWHQXLVDQFHWKHRU\ZRXOGQRWDSSO\EHFDXVHWKH&6$DQGLWVLPSOHPHQWLQJUHJXODWLRQVPHUHO\VHWIRUWKDJHQHUDO
GXW\ WR H[HUFLVH RUGLQDU\ FDUH XQGHU WKH FLUFXPVWDQFHV DQG GR QRW VHW IRUWK UXOHV UHTXLULQJ RU SURKLELWLQJ WKH
SHUIRUPDQFHRIVSHFLILFDFWVSee'RFDW FLWLQJTaylor1(GDWDQGNatale v. Everflow E., Inc.
1(G 2KLR&W$SS 7KH&RXUWGHFOLQHVWRDGGUHVVDUJXPHQWVUDLVHGIRUWKHILUVWWLPHLQD
UHSO\EULHIRoss v. Choice Hotels Int’l, Inc.)6XSSG 6'2KLR 0RUHRYHUWKH&RXUWGLVDJUHHV
ZLWKWKH3KDUPDF\'HIHQGDQWV¶FRQWHQWLRQWKDWWKH&6$DQGLWVUHJXODWLRQVPHUHO\HVWDEOLVKDJHQHUDOGXW\WRH[HUFLVH
UHDVRQDEOHFDUH$VGLVFXVVHGLQWKHSUHYLRXVVHFWLRQWKH&6$VWDWXWRU\DQGUHJXODWRU\IUDPHZRUNLPSRVHVVSHFLILF
REOLJDWLRQVRQSKDUPDFLHVWRSURWHFWDJDLQVWWKHGLYHUVLRQRIFRQWUROOHGVXEVWDQFHV
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UHJXODWRU\ REOLJDWLRQV´ In re Nat’l Prescription Opiate Litig.  ) 6XSS G DW 
'RF DW   7KH VDPH DQDO\VLV DSSOLHV KHUH $V GLVFXVVHG 3ODLQWLIIV DOOHJH WKH
3KDUPDF\ 'HIHQGDQWV GLG QRW FRPSO\ ZLWK WKH UHJXODWRU\ VFKHPH EXW UDWKHU YLRODWHG LW
$FFRUGLQJO\WKH&RXUWGHFOLQHVWRGLVPLVVWKHDEVROXWHQXLVDQFHFODLPVRQWKLVJURXQGId.
/DVW WKH 3KDUPDF\ 'HIHQGDQWV DVVHUW 3ODLQWLIIV FDQQRW SXUVXH OLDELOLW\ EDVHG RQ
'HIHQGDQWV¶ )LUVW$PHQGPHQWSURWHFWHG SDUWLFLSDWLRQ LQ WUDGH JURXSV WKDW OREELHG DJDLQVW
DGGLWLRQDOUHJXODWLRQRIWKHRSLRLGVXSSO\FKDLQ&RPSOHWHO\DVLGHIURPDQ\DOOHJHGOREE\LQJRU
WUDGH JURXS DFWLYLWLHV KRZHYHU 3ODLQWLIIV DOOHJH DPSOH LQWHQWLRQDO DQG XQODZIXO FRQGXFW E\
'HIHQGDQWVWRVXSSRUWWKHLUDEVROXWHQXLVDQFHFODLPV0RUHRYHUWKLV&RXUWKDVSUHYLRXVO\IRXQG
WKDWHYLGHQFHRIOREE\LQJDFWLYLWLHVPD\EHDGPLVVLEOHIRURWKHUSXUSRVHVVXFKDVWRVKRZPRWLYH
RU LQWHQW See Evidentiary Order, 'RF DW  2Q WKLV UHFRUG WKH &RXUW FRQFOXGHV
3ODLQWLIIVKDYHVXIILFLHQWO\VWDWHGFRPPRQODZFODLPVIRUDEVROXWHSXEOLFQXLVDQFHEDVHGRQWKH
3KDUPDF\'HIHQGDQWV¶DOOHJHGGLVSHQVLQJ DFWLYLWLHV

' 3UR[LPDWH&DXVDWLRQ±/HDUQHG,QWHUPHGLDU\'RFWULQH
)LQDOO\WKH3KDUPDF\'HIHQGDQWVDUJXHWKDWXQGHUWKHOHDUQHGLQWHUPHGLDU\GRFWULQHWKH
LQWHUYHQLQJ FRQGXFW RI SUHVFULELQJ PHGLFDO SURIHVVLRQDOV EUHDNV WKH FDXVDO FKDLQ EHWZHHQ WKH
3KDUPDF\'HIHQGDQWV¶FRQGXFWDQGWKH3ODLQWLIIV¶LQMXULHV'RFDW
7KH&RXUWSUHYLRXVO\IRXQGDOOHJDWLRQVVLPLODUWR3ODLQWLIIV¶KHUHVXIILFLHQWWRRYHUFRPHD
PRWLRQWRGLVPLVVRQSUR[LPDWHFDXVHJURXQGV6SHFLILFDOO\WKH&RXUWGHFOLQHGWRILQGXQGHU



See alsoIn re Nat’l Prescription Opiate Litig.:/DW  'RFDW  DOOHJDWLRQVRI
FRQGXFWLQFRPSDWLEOHZLWKGHIHQGDQWV¶VWDWXWRU\DXWKRULW\VWDWHGDQDFWLRQDEOHSXEOLFQXLVDQFHFODLP  )ORULGDODZ 
In re Nat’l Prescription Opiate Litig.:/DW  'RFDW  ³WRDOOHJHDQDEVROXWHSXEOLF
QXLVDQFHWKH7ULEHQHHGHGRQO\WRDOOHJHWKDW'LVWULEXWRUVH[FHHGHGWKHLUVWDWXWRU\DXWKRULW\´  0RQWDQDODZ 


See Opinion and Order in BrowardIn re Nat’l Prescription Opiate Litig.:/DW  1'2KLR
$SU  'RFDW±  Opinion and Order in West BocaIn re Nat’l Prescription Opiate Litig.




Case: 1:17-md-02804 Doc #: 3403 Filed: 08/06/20 31 of 33. PageID #: 497758

)ORULGDDQG2NODKRPDODZDGRFWRU¶VSUHVFULELQJGHFLVLRQEUHDNVWKHFDXVDOFKDLQEHWZHHQWKH
3KDUPDFLHV¶ GLVSHQVLQJ FRQGXFW DQG WKH SODLQWLIIV¶ LQMXULHV DV D PDWWHU RI ODZ See In re Nat’l
Prescription Opiate Litig.:/DW  'RFDW  ILQGLQJ)ORULGDODZGRHV
QRW ³UHOLHYH D SKDUPDFLVW « IURP DOO UHVSRQVLELOLW\ VWHPPLQJ IURP WKH ILOOLQJ RI SUHVFULSWLRQV
ZULWWHQE\GRFWRUV´ In re Nat’l Prescription Opiate Litig.:/DW  'RF
DW±  VDPH In re Nat’l Prescription Opiate Litig.:/DW  'RFDW
  ³>7@KH&RXUWLVQRWFRQYLQFHGWKDWWKHOHDUQHGLQWHUPHGLDU\GRFWULQH>XQGHU2NODKRPDODZ@
DSSOLHVWRWKHFDXVDOFKDLQWKDWKDVEHHQDOOHJHGE\WKH0XVFRJHH1DWLRQ´ ,QHDFKLQVWDQFH
WKH&RXUWQRWHGWKDWFDXVDWLRQVKRXOGEHOHIWWRWKHWULHURIIDFW
2KLRODZFDOOVIRUWKHVDPHUHVXOW2KLRFRXUWVDSSO\WKHOHDUQHGLQWHUPHGLDU\GRFWULQHLQ
VWULFW SURGXFWV OLDELOLW\ FDVHV WR VKLIW D SUHVFULSWLRQ GUXJ PDQXIDFWXUHU¶V GXW\ WR ZDUQ RQWR WKH
SUHVFULELQJSK\VLFLDQLIWKHPDQXIDFWXUHUKDVDGHTXDWHO\ZDUQHGWKHSK\VLFLDQTracy v. Merrell
Dow Pharms., Inc.1(G 2KLR 7KLVVKLIWUHFRJQL]HVPDQXIDFWXUHUVDQG
SK\VLFLDQV KDYH GLVWLQFW UHODWLRQVKLSV ZLWK SURGXFW XVHUV DQG DUH LQ GLIIHUHQW SRVLWLRQV WR LVVXH
ZDUQLQJV UHJDUGLQJ D SURGXFW See id. DW  ³7KH UDWLRQDOH EHKLQG >WKH GRFWULQH@ LV WKDW WKH
SK\VLFLDQVWDQGVEHWZHHQWKHPDQXIDFWXUHUDQGWKHSDWLHQW«´ see also Seley v. G.D. Searle &
Co.1(G 2KLR  ³$GLUHFWUHODWLRQVKLSEHWZHHQWKHPDQXIDFWXUHUDQGWKH
SDWLHQWGRHVQRWDULVHDVDUHVXOWRIWKHSURYLVLRQRI>ZDUQLQJ@EURFKXUHV´ 

:/DW  'RFDW Opinion and Order in Tribal TrackIn re Nat’l Prescription Opiate Litig.
:/DW  'RFDW Opinion and Order in Cleveland BakersIn re Nat’l Prescription
Opiate Litig.)6XSSGDW 'RFDW 


 7KH &RXUW KDV DOVR FRQFOXGHG WKH 3KDUPDFLHV FDQQRW WUDQVIHU WR SUHVFULEHUV WKHLU OLDELOLW\ LI DQ\  WR 3ODLQWLIIV
EHFDXVH3ODLQWLIIV¶OLDELOLW\WKHRU\UHOLHVRQOHJDOREOLJDWLRQVDQGHYLGHQFHLQGHSHQGHQWRISUHVFULEHUFRQGXFWOrder
Regarding Plaintiffs’ Motion to Strike or Sever Third-Party ComplaintsIn re Nat’l Prescription Opiate Litig.
:/DW  1'2KLR0DU  'RFDW± 


SeeIn re Nat’l Prescription Opiate Litig.:/DW  'RFDW In re Nat’l Prescription
Opiate Litig.:/DW  'RFDW 




Case: 1:17-md-02804 Doc #: 3403 Filed: 08/06/20 32 of 33. PageID #: 497759

7KHVHFDVHVRQZKLFKWKH3KDUPDF\'HIHQGDQWVUHO\FRQILUPWKHOHDUQHGLQWHUPHGLDU\
GRFWULQHLVZKROO\LQDSSOLFDEOHKHUH3ODLQWLIIVDUHQRWVHHNLQJWRKROGWKH'HIHQGDQWVOLDEOHIRU
SHUVRQDO LQMXULHV WR RSLRLG XVHUV IRU KDUPV FDXVHG E\ SURGXFWV RU UHODWHG ZDUQLQJV 3ODLQWLIIV¶
SXEOLF QXLVDQFH FODLPV LQVWHDG SHUWDLQ WR EURDG KDUPV WR WKH SXEOLF DOOHJHGO\ FDXVHG E\ WKH
3KDUPDFLHV¶GLVSHQVLQJFRQGXFWWKDWLPSOLFDWHVOHJDOREOLJDWLRQVLQGHSHQGHQWRIPDQXIDFWXUHUV
SK\VLFLDQVRUDQ\RWKHUSDUWLFLSDQWLQWKHRSLRLGVXSSO\FKDLQ7KH3KDUPDF\'HIHQGDQWVKDYHQRW
LGHQWLILHGDQ\OHJDODXWKRULW\WKDWVKLIWVWKHLUREOLJDWLRQWRSUHYHQWGLYHUVLRQWRDQ\RWKHUSHUVRQ
RU HQWLW\ RU RWKHUZLVH HVWDEOLVKHV WKDW SUHVFULEHUV DUH DQ LQWHUYHQLQJ RU VXSHUVHGLQJ FDXVH RI
3ODLQWLIIV¶DOOHJHGLQMXULHV
)LQDOO\2KLRODZLQVWUXFWVWKDWSUR[LPDWHFDXVHLVRUGLQDULO\DTXHVWLRQRIIDFWIRUWKH
MXU\Brondes Ford Inc. v. Habitec Sec.1(G 2KLR&W$SS %HFDXVH
'HIHQGDQWVKDYHQRWGHPRQVWUDWHG3ODLQWLIIV¶DOOHJDWLRQVRISUR[LPDWHFDXVHIDLODVDPDWWHURI
ODZWKH&RXUWGHFOLQHVWRGLVPLVV3ODLQWLIIV¶FODLPV



3UHYLRXVO\$GMXGLFDWHG,VVXHV
,Q WKH ILQDO VHFWLRQ RI WKHLU 0RWLRQ WKH 3KDUPDF\ 'HIHQGDQWV H[SUHVVO\ LQFRUSRUDWH E\

UHIHUHQFHWKHLUDQGRWKHUGHIHQGDQWV¶EULHILQJRQYDULRXVVXEVWDQWLYHPRWLRQVSUHYLRXVO\UXOHGRQ
E\WKLV&RXUWLQ7UDFN2QH,QUHVSRQVHWKH7UDFN7KUHH3ODLQWLIIVLQFRUSRUDWHE\UHIHUHQFHWKH
UHVSRQVLYHEULHILQJRQWKRVHPRWLRQVDVZHOO$OWKRXJKWKH3KDUPDF\'HIHQGDQWVDVVHUWWKH&RXUW




 ,QGHHG WKH &RXUW TXHVWLRQV ZKHWKHU DV 'HIHQGDQWV DVVHUW SUHVFULEHUV¶ FRQGXFW LV LQ IDFW VLWXDWHG between WKH
3KDUPDFLHV¶ UHOHYDQW FRQGXFW DQG 3ODLQWLIIV¶ DOOHJHG LQMXULHV VXFK WKDW WKH SUHVFULEHUV¶ FRQGXFW FRXOG EH DQ
LQWHUYHQLQJRUVXSHUVHGLQJFDXVHRIWKHLQMXULHV(YHQLIVRPHRIWKH3KDUPDFLHV¶DOOHJHGFXOSDEOHFRQGXFWRFFXUV
EHIRUHDGRFWRUZULWHVDQRSLRLGSUHVFULSWLRQ IRUH[DPSOHFUHDWLQJRSLRLGGLVSHQVLQJSROLFLHV 3ODLQWLIIV¶DOOHJDWLRQV
DOVR LQFOXGH FRQGXFW WKDW QHFHVVDULO\ RFFXUV DIWHU GRFWRUV ZULWH SUHVFULSWLRQV See 'RF DW ±
³3KDUPDFLHV IDLOHG « WR FRQGXFW DGHTXDWH LQWHUQDO RU H[WHUQDO UHYLHZV RI WKHLU RSLRLG VDOHV WR LGHQWLI\ SDWWHUQV
UHJDUGLQJSUHVFULSWLRQVWKDWVKRXOGQRWKDYHEHHQILOOHGRU«IDLOHGWRWDNHDQ\PHDQLQJIXODFWLRQDVDUHVXOW´ 
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HUUHGLQWKHVHUXOLQJVWKH\GRQRWVHHNUHFRQVLGHUDWLRQDQGRQO\DVVHUWWKH\ZRXOGOLNHWRKDYH
WKHVHSULRUDUJXPHQWVSUHVHUYHGIRUDSSHOODWHUHYLHZ$FFRUGLQJO\WKH&RXUWZLOOQRWUHFRQVLGHU
LWVSULRUUXOLQJVDWWKLVWLPHEXWWKHUHOHYDQWEULHIVVKDOOEHSDUWRIWKHMXGLFLDOUHFRUGLQWKHVH7UDFN
7KUHHFDVHV



&RQFOXVLRQ
7KH3KDUPDF\'HIHQGDQWVKDYHQRWVKRZQ3ODLQWLIIVIDLOHGWRVWDWHDFODLPIRUZKLFKUHOLHI

FDQ EH JUDQWHG $FFRUGLQJO\ Pharmacy Defendants’ Motion to Dismiss 'RF LV
'(1,('
,7,66225'(5('

V'DQ$DURQ3ROVWHU$XJVWB
'$1$$52132/67(5
81,7('67$7(6',675,&7-8'*(




7KHVSHFLILFGRFXPHQWVWKHSDUWLHVDVNWRLQFRUSRUDWHDUH
x
x
x
x
x
x
x
x
x

'RF±3KDUPDF\'HIHQGDQWV¶0RWLRQWR'LVPLVV
'RF±'LVWULEXWRU'HIHQGDQWV¶0RWLRQWR'LVPLVV
'RF±3ODLQWLIIV¶2SSWR'HIV¶0RWLRQWR'LVPLVV
'RF±3KDUPDF\'HIHQGDQWV¶0RWLRQIRU6XPPDU\-XGJPHQWRQ6WDWXWHRI/LPLWDWLRQV
'RF±3KDUPDF\DQG'LVWULEXWRU'HIHQGDQWV¶0RWLRQIRU6XPPDU\-XGJPHQWRQ3UHHPSWLRQ
'RF±3KDUPDF\'HIHQGDQWV¶0RWLRQIRU6XPPDU\-XGJPHQWRQ&DXVDWLRQ
'RF±3ODLQWLIIV¶2SSWR'HIV¶0RWLRQIRU6XPPDU\-XGJPHQWRQ3UHHPSWLRQ
'RF±3ODLQWLIIV¶2SSWR'HIV¶0RWLRQIRU6XPPDU\-XGJHRQ6WDWXWHRI/LPLWDWLRQVDQG
'RF±3ODLQWLIIV¶2SSWR'HIV¶0RWLRQIRU6XPPDU\-XGJPHQWRQ&DXVDWLRQ
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12:54:18

1

A F T E R N O O N

S E S S I O N

12:57:55

2

12:57:55

3

(In open court at 12:57 p.m.)

12:58:02

4

THE COURT:

12:58:05

5

lunch hour than anticipated.

12:58:08

6

two criminal matters, my courtroom deputy advised me that

12:58:15

7

earlier today one of the jurors informed him that another

12:58:20

8

juror had brought in this morning copies of an article

12:58:28

9

regarding Narcan, which he began showing to the jurors,

12:58:35

10

12:58:37

11

12:58:39

12

12:58:46

13

12:58:49

14

who reportedly had these articles, question her.

12:59:01

15

Number 4.

12:59:03

16

proposing to do.

12:59:04

17

12:59:06

18

12:59:08

19

Honor, we'd have to talk to our client about a mistrial.

12:59:11

20

But at a minimum --

12:59:12

21

12:59:13

22

12:59:16

23

12:59:18

24

12:59:21

25

- - - - -

All right.

I had a more eventful

In addition to taking care of

others.
This juror was told immediately that this wasn't
appropriate and it was to stop.
So what I'm proposing to do is to bring in the juror

And then take it from there.

It's Juror

So that's what I'm

Does anyone have any objections?
MS. SULLIVAN:

THE COURT:

Your Honor, first of all, Your

This is what -- this is what I

propose to do to find out the facts.
MS. SULLIVAN:

Your Honor, at a minimum that

juror should be disqualified.
THE COURT:

Ms. Sullivan, I'm going one step
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12:59:24

1

at a time to determine what the facts are, so the only way

12:59:28

2

to determine what the facts are to question the juror.

12:59:31

3

don't want to question the juror who reported it because I

12:59:33

4

don't -- for obvious reasons.

12:59:35

5

juror who reportedly brought this article in and find out

12:59:40

6

what she did and hopefully make -- she probably has a copy

12:59:43

7

of it and we can look at it.

12:59:46

8

any juror has violated an instruction, she's summarily --

12:59:49

9

I'm going to propose to summarily excuse her.

12:59:52

10

MS. SULLIVAN:

12:59:53

11

THE COURT:

12:59:58

12

MR. LANIER:

12:59:59

13

that the Court does so in camera within chambers.

01:00:04

14

think it's appropriate for counsel necessarily to be present

01:00:07

15

during this examination.

01:00:11

16

read it, but I think that our presence in the presence of

01:00:14

17

the juror with these examinations by the Court is not in

01:00:16

18

best propriety.

01:00:19

19

01:00:21

20

Honor.

01:00:23

21

limited group perhaps like we did in voir dire.

01:00:26

22

the opportunity to see the demeanor of the witness while

01:00:28

23

responding to questions would be appropriate.

01:00:38

24

01:00:40

25

I

I'm going to question the

Absolutely if I find out that

Agreed, Your Honor.

Thank you.

But we should find out the facts.
Your Honor, our proposal would be
I don't

We'll have it on record so we can

MR. MAJORAS:

I disagree with that, Your

I think if you were to do it in chambers, a more

THE COURT:

But we have

I think it's serious enough.

think everyone should be here.

I

So I'm going to do it -- I'm
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01:00:43

1

proposing to do it in the courtroom.

01:00:47

2

MS. SULLIVAN:

01:00:48

3

THE COURT:

01:00:49

4

MR. DELINSKY:

01:00:50

5

your radar screen, but one important thing would be to get a

01:00:54

6

copy or a citation of --

01:00:55

7

THE COURT:

01:00:57

8

01:01:01

9

01:01:04

10

she, you know, was told it was bad and destroyed them all

01:01:09

11

and maybe she did, but I'll at least find out, hopefully

01:01:12

12

she's got what she has.

01:01:15

13

01:01:16

14

01:01:17

15

MS. SULLIVAN:

01:01:19

16

Your Honor for taking it to our attention.

01:01:21

17

01:01:23

18

01:01:25

19

01:01:38

20

01:02:25

21

01:02:37

22

01:02:39

23

can take off your mask.

01:02:44

24

I'm going to ask you some questions.

01:02:45

25

Thank you, Your Honor.

Yes, Mr. Delinsky?
It sounds like it's already on

Well, I'm hoping that the juror

has a copy of what she brought in, all right?
I'm assuming since it was today that she did, unless

MR. MAJORAS:

And if this is the only

instance, of course, Your Honor.

THE COURT:

And thank you, Mr. Pitts, and

You're welcome.

That's what you

do, okay?
So all right.

So we want to bring in, Mr. Pitts,

Juror Number 4.
(Juror present.)
THE COURT:

All right.

Okay.

Good afternoon, ma'am.

You

We'd like to be able to see because
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01:02:54

1

Ma'am, it's been reported to me that earlier this

01:02:56

2

morning you brought in an article, copies of an article

01:02:59

3

which you showed to the other jurors.

01:03:03

4

THE JUROR:

Oh, about the Narcan.

01:03:06

5

THE COURT:

Well, just so you did bring in

01:03:08

6

01:03:10

7

01:03:15

8

01:03:17

9

THE COURT:

I'm sorry, what?

01:03:18

10

THE JUROR:

About Project DAWN.

01:03:26

11

THE COURT:

What did you bring?

01:03:27

12

article, was it electronic?

01:03:30

13

was it, ma'am?

01:03:31

14

THE JUROR:

It was a piece of paper.

01:03:33

15

THE COURT:

Do you have what you brought in?

01:03:44

16

THE JUROR:

It's in the other room.

01:03:46

17

01:03:47

18

01:03:49

19

01:03:56

20

01:03:59

21

there was a conversation about Walgreens and the price of

01:04:03

22

Narcan and that how you have to pay for Narcan unless it's

01:04:06

23

covered by insurance.

01:04:11

24

professional I felt very strongly that I didn't want anyone

01:04:13

25

to think that they had to pay for Narcan.

something, an article you showed to jurors?
THE JUROR:

Not an article.

It was just about

Project DAWN and how it's --

Was it an

Was it a piece of paper?

What

Do you

want me to go get it?
THE COURT:

Well, I'd like to see what you

brought in, ma'am.
THE JUROR:

So when we left the other day and

And so as a mental health

So I printed out
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01:04:18

1

the information about Project DAWN, which is the free

01:04:21

2

service that offers Narcan kits, and told the jury I want

01:04:27

3

everyone to be very clear about this, that you can get

01:04:29

4

Narcan for free.

01:04:32

5

01:04:34

6

01:04:41

7

THE JUROR:

01:05:14

8

(Pause in proceedings.)

01:05:31

9

THE COURT:

01:05:32

10

me one piece of paper, has text at the top "Northeast Ohio

01:05:40

11

free naloxone (Narcan) is available.

01:05:46

12

gives an address, times.

01:05:53

13

01:05:57

14

or just this one piece of paper, ma'am?

01:06:00

15

THE JUROR:

I handed it out to each juror.

01:06:03

16

THE COURT:

All right.

01:06:07

17

present when I instructed you, were you not, that you were

01:06:13

18

not to be doing any independent research whatsoever about

01:06:20

19

anything you heard about in this trial?

01:06:25

20

when you heard that?

01:06:26

21

THE JUROR:

Yes.

01:06:29

22

THE COURT:

And you had the ability to ask

01:06:34

23

questions.

01:06:37

24

questions, and I think in almost all cases one lawyer or the

01:06:39

25

other asked the question, right?

And that's it.

THE COURT:

All right.

Ma'am, I want you

to -- can you get the material you showed to people?

All right.

Sure.

All right.

The juror has handed

Project DAWN."

It

Did you bring in multiple copies of this

Ma'am, you were

You were present

You've seen that a number of jurors have asked
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01:06:43

1

THE JUROR:

Okay.

01:06:46

2

THE COURT:

So and yet you took it on yourself

01:06:54

3

to just decide -- you were to educate the jurors about the

01:06:57

4

fact that naloxone is available for free?

01:07:02

5

01:07:04

6

case.

01:07:08

7

want people to think they had to pay for a Narcan kit.

01:07:13

8

mean, that seems like basic knowledge we should all have.

01:07:18

9

THE COURT:

Well --

01:07:20

10

THE JUROR:

And for all of you too.

01:07:21

11

THE COURT:

Well, I appreciate that -- why you

01:07:27

12

would want people to know that Narcan is available and that

01:07:30

13

it's available for free to people who need it, but that

01:07:33

14

really isn't the point.

01:07:35

15

01:07:37

16

trial.

01:07:45

17

I have instructed you I don't know how many times that

01:07:47

18

you're not to do any independent research on your own,

01:07:52

19

you're not to bring in things from outside the courtroom

01:07:58

20

about anything whatsoever connected to this trial while the

01:08:02

21

trial is going on.

01:08:04

22

want.

01:08:07

23

01:08:10

24

problem, and it should be apparent that it's a huge problem

01:08:13

25

because the fact that I'm questioning you now.

THE JUROR:

To me, this feels bigger than this

We're talking about people's lives.

And I didn't
I

The problem is this is something that came up in the
There was testimony about Narcan and naloxone.

And

After the trial, you can do whatever you

And you violated that instruction, and it's a huge
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01:08:19

1

All right.

So you gave a copy of this to everyone?

01:08:25

2

THE JUROR:

Yes.

01:08:26

3

THE COURT:

What did you say in addition to

01:08:30

4

01:08:33

5

01:08:35

6

01:08:39

7

01:08:42

8

of the other jurors say that, hey, this is exactly what

01:08:46

9

we're not supposed to be doing?

01:08:47

10

01:08:49

11

01:08:53

12

01:08:55

13

01:08:57

14

THE JUROR:

Yesterday morning.

01:08:58

15

THE COURT:

It was yesterday morning.

01:09:08

16

01:09:12

17

01:09:15

18

MR. LANIER:

01:09:18

19

MR. STOFFELMAYR:

01:09:20

20

MR. MAJORAS:

01:09:23

21

MR. DELINSKY:

Nothing, Your Honor.

01:09:25

22

MS. SULLIVAN:

Nothing, Your Honor.

01:09:26

23

THE COURT:

01:09:29

24

01:09:32

25

handing them this piece of paper?
THE JUROR:

Know that Narcan is free and

available in Northeast Ohio through Project DAWN.
THE COURT:

THE JUROR:
than that.

All right.

I'm curious, did any

It wasn't really discussed further

It was like, okay, and everybody moved on.
THE COURT:

All right.

And this was this

morning that this happened?

All right.

Okay.

Any other counsel, any counsel wish to

question this juror any further?
Not the plaintiff, Your Honor.
No, thank you, Your Honor.

No, Your Honor.

Mr. Pitts, I'd like you to have

this juror go into -- is one of the witness rooms empty?
MR. STOFFELMAYR:

I think both of the ones
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01:09:34

1

here are being used.

01:09:36

2

01:09:38

3

01:09:59

4

01:10:02

5

01:10:06

6

01:10:09

7

01:10:11

8

01:10:12

9

01:10:15

10

everyone in case she wasn't going to be dismissed to

01:10:18

11

prejudice my client, but if the Court would be good enough

01:10:21

12

to ask her if she's discussed anything else about the case

01:10:24

13

with other jurors.

01:10:25

14

01:10:26

15

THE COURT:

01:10:30

16

MR. DELINSKY:

01:10:33

17

01:10:33

18

MR. SWANSON:

01:10:34

19

MR. LANIER:

01:10:35

20

01:10:37

21

THE COURT:

01:10:44

22

MR. LANIER:

01:10:47

23

troubled and perplexed and I care deeply about this record

01:10:50

24

that we're going to be taking up on appeal.

01:10:55

25

question on the issue of whether or not Walgreens charged

THE COURT:
into my chambers.

All right.

Well, take her back

You can sit in my office.

(Juror out.)
THE COURT:

All right.

It's my strong

recommendation that this juror be summarily excused.
Does anyone have an objection to that?
MS. SULLIVAN:

I agree, Your Honor.

And, Your Honor, I didn't want to ask her in front of

Thank you, Your Honor.
That's a good point, Ms. Sullivan.
We had the same concern, Your

Honor.
Same with us, Your Honor.
Your Honor, may I be seated while

I talk so I'm at the microphone?
Sure.
I mean no disrespect.

I'm

We had a juror
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01:10:58

1

for Narcan because there was the reference on the target

01:11:04

2

drug good faith dispensing checklist to ask if they wanted

01:11:07

3

Narcan.

01:11:10

4

01:11:14

5

it's not supplying it through Walgreens.

01:11:20

6

when they dispense Narcan.

01:11:23

7

01:11:27

8

don't know if this is something in my favor because

01:11:30

9

Walgreens is charging for something that's commercially

01:11:32

10

available for free.

01:11:35

11

me because maybe the witness -- I don't see how it could be

01:11:42

12

against me, candidly.

01:11:44

13

01:11:51

14

where we know that the jury has been discussing something

01:11:56

15

that is an issue in the case that has been questioned.

01:12:00

16

01:12:03

17

01:12:03

18

01:12:06

19

MR. LANIER:

01:12:07

20

THE COURT:

01:12:09

21

will be dismissed, but I'd like her brought back.

01:12:12

22

to ask her if she has brought anything else I guess outside

01:12:18

23

of the record into the courtroom, either in writing or

01:12:24

24

orally.

01:12:26

25

Project DAWN is a project that does supply Narcan, but
Walgreens charges

I don't know how to read this with this juror.

I

I don't know if it's something against

But I don't -- I am concerned about continuing a case

THE COURT:

Well, let's take this one step at

a time.
Do you have any objection to dismissing this juror?
Zero.
Okay.

All right.

Well, the juror
I'm going

So, all right, Mr. Pitts, if you can bring her back,
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01:12:29

1

please.

01:12:35

2

01:12:38

3

bring the rest of the jurors in and find out, you know --

01:12:45

4

you know, talk to them collectively, I guess.

01:13:45

5

01:13:47

6

01:13:49

7

01:13:50

8

01:13:52

9

01:13:59

10

01:14:06

11

THE JUROR:

No.

01:14:08

12

THE COURT:

-- about this case, about this

01:14:09

13

trial, about the subject matter, about witnesses, anything

01:14:12

14

like this on any other occasion?

01:14:14

15

THE JUROR:

No.

01:14:15

16

THE COURT:

Are you absolutely confident of

01:14:16

17

01:14:19

18

THE JUROR:

Yes, I'm confident in that.

01:14:22

19

THE COURT:

All right.

01:14:29

20

brought anything into the jury deliberation room of the

01:14:35

21

nature that you did, something in writing or providing

01:14:38

22

information orally about what a witness said or what --

01:14:43

23

anything related to the trial?

01:14:45

24

THE JUROR:

No.

01:14:48

25

THE COURT:

Okay.

And then I think once I do this, I'm going to have to

(Juror present.)
THE COURT:

Ma'am, I need to ask you a few

more questions.
Obviously this trial has been going for now three or
four weeks.

Have you bought anything else into the jury

room, either in writing or orally --

that?

Has any other juror

Anyone want to ask anything
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01:14:53

1

further on that?

01:15:00

2

MR. SWANSON:

No, thank you, Judge.

01:15:02

3

MR. MAJORAS:

No, thank you.

01:15:03

4

THE COURT:

01:15:05

5

counsel, and we need to excuse you from this jury.

01:15:10

6

a very serious violation of my instructions.

01:15:15

7

understand your motivation, but candidly, it doesn't matter.

01:15:20

8

This is -- so you can no longer sit on this jury.

01:15:26

9

01:15:29

10

01:15:33

11

01:15:35

12

THE JUROR:

Is there any way that I can stay?

01:15:37

13

THE COURT:

No, there's not.

01:15:42

14

I've never -- I've been a judge 22-some years.

01:15:47

15

never had a juror, to my knowledge, do anything like this,

01:15:49

16

so there is absolutely no way.

01:15:57

17

01:16:01

18

01:16:03

19

01:16:06

20

01:16:10

21

THE COURTROOM DEPUTY:

01:16:10

22

THE COURT:

01:16:12

23

to work, you're free.

01:16:15

24

this case with anyone until the -- you learn that the trial

01:16:22

25

is over.

Ma'am, I've discussed this with
This was

I think I

I do not want you discussing this case at all with
anyone until you find out that the case is over.
Is that clear?

No, there's not.
I've

And that's all I can say.

So you are to immediately collect whatever you have in
the jury room.
Mr. Pitts, does she need to report to the jury
department?
No.

Then you can go back home, go back

But I'm ordering you not to discuss
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01:16:22

1

Is that clear?

01:16:56

2

THE JUROR:

May I speak to you privately?

01:16:59

3

THE COURT:

Not now, ma'am.

01:17:03

4

subsequent time maybe, but not now.

01:17:07

5

There's nothing you can say that's going to change it.

01:17:11

6

THE JUROR:

Okay.

01:17:13

7

THE COURT:

All right.

01:17:20

8

01:17:42

9

01:17:43

10

reach our client about the motion for a mistrial in light of

01:17:47

11

the egregious breach of jury protocol here in violation of

01:17:51

12

the Court's instructions.

01:17:52

13

01:17:53

14

in the remaining 13 jurors.

01:18:01

15

if anyone has a copy of this, I'm going to collect it.

01:18:09

16

01:18:12

17

importance of following the instructions.

01:18:17

18

determine what, if any, conversation there was about this

01:18:20

19

document, and then if any other lawyer wants to ask any

01:18:32

20

questions of the group, that's what I'm going to try to find

01:18:36

21

out, in there was a -- any -- what, if any, discussion there

01:18:42

22

was about this, and I'm going to find -- and I'm going to

01:18:45

23

ask the other 13 the same question I asked the juror at the

01:18:49

24

end, is this the first and only time in the last three weeks

01:18:53

25

that anything like this occurred.

At some

My decision's final.

Thank you.

(Juror out.)
MS. SULLIVAN:

THE COURT:

Your Honor, we're trying to

What I now propose to do is bring
First I'm obviously going to --

I'm going to again advise all of them of the
I'll try and
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01:18:58

1

MR. WEINBERGER:

Your Honor, having

01:18:59

2

experienced something like this I think once in my career,

01:19:04

3

it might be preferential to do this one by one rather than

01:19:11

4

as a group.

01:19:13

5

MR. SWANSON:

01:19:15

6

THE COURT:

01:19:16

7

01:19:17

8

01:19:21

9

01:19:30

10

That's a good idea.

01:20:05

11

(Juror present.)

01:20:12

12

01:20:14

13

01:20:32

14

01:20:35

15

jurors shared some information about Project DAWN and

01:20:40

16

Narcan.

01:20:40

17

01:20:45

18

01:20:47

19

01:20:47

20

01:20:51

21

01:20:55

22

01:20:58

23

01:20:59

24

THE COURT:

Do you still have it?

01:21:01

25

THE JUROR:

I believe I left it behind.

We concur, Your Honor.

All right.

Okay.

That's probably

a good suggestion.
All right, Mr. Pitts, I guess bring them in one by
one.

THE COURT:

Ma'am, you can take a seat please.

And you can take your mask off.
It's my understanding that yesterday one of the other

Is that right?
THE JUROR:

Yes.

THE COURT:

Okay.

I saw a paper about it in

the --

paper?

Were you given a piece of

Did she give you a copy of the piece of paper?
THE JUROR:

Yes, it was laying on my notebook

when I walked in yesterday.

I
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01:21:02

1

didn't really pay much attention to it.

01:21:06

2

THE COURT:

Did you read it at all?

01:21:08

3

THE JUROR:

I skimmed it.

01:21:09

4

THE COURT:

What do you remember that you

01:21:10

5

01:21:11

6

THE JUROR:

Something about free Narcan, I

01:21:17

7

01:21:17

8

THE COURT:

Did the juror say anything more

01:21:19

9

01:21:21

10

01:21:23

11

paper came from.

01:21:28

12

there..

01:21:31

13

01:21:34

14

jurors say to this one juror, hey, we're not supposed to be

01:21:37

15

doing this?

01:21:39

16

01:21:41

17

about that.

01:21:44

18

just sitting there.

01:21:46

19

about it.

01:21:48

20

01:21:50

21

the importance of the instruction I gave you that no one is

01:21:54

22

to do any independent research about anything having to do

01:22:00

23

with this trial, right?

01:22:03

24

01:22:04

25

read?

believe.

about the subject?
THE JUROR:

I just kind of skimmed it and left it

THE COURT:

THE JUROR:

I'm curious, did you or any other

I honestly didn't hear anything

I walked in kind of late yesterday, so it was
I didn't hear any of the conversation

THE COURT:

THE JUROR:
any.

No, I wasn't really sure where the

Okay.

Yes.

All right.

You understand

I have personally not done
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01:22:05

1

THE COURT:

All right.

You've been been

01:22:13

2

seated for three weeks.

01:22:15

3

where a juror brought in something, in writing or relayed

01:22:23

4

orally, his or her knowledge about something they learned

01:22:25

5

outside of the courtroom or some knowledge outside of the

01:22:28

6

courtroom of any of the subject matter of this trial?

01:22:33

7

01:22:34

8

01:22:35

9

01:22:40

10

should know we have dismissed that juror.

01:22:43

11

on the jury.

01:22:49

12

follow this instruction, okay?

01:22:52

13

THE JUROR:

Okay.

01:22:53

14

THE COURT:

Anyone want to -- any questions?

01:22:57

15

MR. LANIER:

Not for plaintiff, Your Honor.

01:22:59

16

MR. STOFFELMAYR:

01:23:01

17

MS. SWIFT:

01:23:02

18

MS. SULLIVAN:

No, thank you.

01:23:03

19

MR. DELINSKY:

No, thank you.

01:23:06

20

THE COURT:

All right.

01:23:15

21

THE JUROR:

Thank you.

01:23:17

22

01:23:17

23

01:23:18

24

another one, I think your admonitions to the jury included

01:23:23

25

no discussion of the case until --

Have there been any other instances

THE JUROR:

Not that I've heard, just the

paper yesterday.
THE COURT:

Okay.

All right.

Well, you

She's no longer

And it's extremely important that everyone

No, thank you, Judge.

No, thank you.

Thank you, ma'am.

(Juror out.)
MR. DELINSKY:

Your Honor, before we seat
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01:23:27

1

THE COURT:

Right.

01:23:28

2

MR. DELINSKY:

01:23:30

3

01:23:37

4

01:23:42

5

01:23:52

6

01:23:53

7

01:23:54

8

Good afternoon.

01:23:57

9

this.

01:23:57

10

01:24:02

11

yesterday morning one of your other jurors brought something

01:24:09

12

in in writing, a piece of paper, and shared it with some of

01:24:14

13

you about Narcan, naloxone.

01:24:18

14

01:24:19

15

THE JUROR:

Yes.

01:24:20

16

THE COURT:

All right.

01:24:22

17

01:24:22

18

THE JUROR:

Yes.

01:24:22

19

THE COURT:

Do you still have it?

01:24:24

20

THE JUROR:

I just folded it up and threw it

01:24:26

21

01:24:28

22

01:24:32

23

01:24:34

24

01:24:38

25

If we could add that question,

it would be helpful from my perspective.
And the reason I suggest that, Your Honor -THE COURT:

All right.

I'll follow that.

All right.

All right, ma'am.

(Juror present.)
THE COURT:

All right.

You can take your mask off while I'm doing

It's been brought to our attention that

Do you remember anything like that?

Were you given a piece

of paper?

in my book.

I didn't even look at it.
THE COURT:

All right.

Did the juror say

THE JUROR:

Just that she knew there were free

anything?

programs.

I really didn't pay that much attention to it.

I

Case: 1:17-md-02804 Doc #: 4065 Filed: 10/22/21 136 of 185. PageID #: 546978
3731

01:24:41

1

mean --

01:24:42

2

01:24:44

3

you or any of the other jurors, to your knowledge, about

01:24:47

4

that with her?

01:24:47

5

THE JUROR:

No.

01:24:48

6

THE COURT:

Okay.

01:24:52

7

01:24:55

8

the first and only time that anyone -- or anyone on the jury

01:25:02

9

has brought in something in writing or relayed something

01:25:06

10

orally about some checking on research they'd done about

01:25:12

11

anything relayed during the trial?

01:25:15

12

THE JUROR:

Nobody else has done anything.

01:25:17

13

THE COURT:

Okay.

01:25:22

14

a very important instruction -- we've dismissed that juror,

01:25:25

15

she's no longer on the jury, for violating my instructions.

01:25:29

16

And it's extremely important that everyone comply with that.

01:25:32

17

THE JUROR:

Absolutely.

01:25:33

18

THE COURT:

Everything you need to learn about

01:25:34

19

this case is in the courtroom, and of course jurors have the

01:25:36

20

ability to ask questions and you've all asked some very good

01:25:40

21

ones and the witnesses have answered them.

01:25:42

22

01:25:45

23

naloxone, with a witness, they could have asked it and the

01:25:47

24

witness would have answered to the best of his or her

01:25:50

25

knowledge.

THE COURT:

Was there any other discussion by

All right.

You've been seated for exactly three weeks.

Is this

You understand that there's

I mean, if someone had a question about Narcan,
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01:25:51

1

THE JUROR:

Me personally, I'm learning a lot.

01:25:55

2

THE COURT:

Well, that's fine.

01:25:59

3

said, what you need to learn to decide at the end of the

01:26:01

4

case you're going to get right here.

01:26:04

5

that.

01:26:04

6

THE JUROR:

Yeah.

01:26:05

7

THE COURT:

And again, if you have a question,

01:26:06

8

you have the ability to ask one.

01:26:08

9

go out and whatever and bring things in.

01:26:13

10

01:26:14

11

other questions and then I decided that they weren't

01:26:16

12

relevant and didn't need to be asked and I tore up the piece

01:26:19

13

of paper and threw it away.

01:26:20

14

01:26:22

15

want you to tear this up and just throw it in the trash,

01:26:28

16

don't even read it.

01:26:30

17

THE JUROR:

Okay.

01:26:30

18

THE COURT:

I've also instructed the jury that

01:26:31

19

you're not to, you know, discuss this case, discuss the

01:26:35

20

witnesses, discuss the testimony until the case is over,

01:26:38

21

which it's obviously not.

01:26:41

22

01:26:44

23

01:26:45

24

THE JUROR:

No.

01:26:45

25

THE COURT:

All right.

THE JUROR:

THE COURT:

But as I've

I'll make sure of

But you're not supposed to
And that's --

Yesterday, I wrote down a couple

Okay.

Well, that's fine.

But I

Have people been discussing the case in violation of
that instruction?

Okay.
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01:26:50

1

Anything anyone else wants to ask?

01:26:52

2

MR. LANIER:

01:26:53

3

MR. MAJORAS:

01:26:54

4

MS. SULLIVAN:

01:26:57

5

THE COURT:

Okay.

01:26:59

6

THE JUROR:

Thank you.

01:27:04

7

(Juror out.)

01:27:35

8

(Juror present.)

01:27:40

9

THE COURT:

Good afternoon, ma'am.

01:27:41

10

THE JUROR:

Good afternoon.

01:27:41

11

THE COURT:

You can take your mask off while I

01:27:44

12

01:27:47

13

01:27:49

14

morning one of your fellow jurors brought in some piece of

01:27:57

15

paper concerning Narcan, naloxone, Project DAWN, something

01:28:02

16

like that.

01:28:02

17

01:28:04

18

THE JUROR:

I do.

01:28:05

19

THE COURT:

Were you given a piece of paper?

01:28:07

20

THE JUROR:

The papers were set on the table

01:28:08

21

for us to look at it if we wanted to, but I didn't feel like

01:28:12

22

it was the right thing to do since we're not supposed to be

01:28:15

23

researching anything in the case.

01:28:16

24

01:28:18

25

Not for plaintiffs, Your Honor.
No, Your Honor.
No, Your Honor.

Thank you.

Thank you, ma'am.

talk to you briefly.
Ma'am, it's come to our attention that yesterday

Do you recall that?

THE COURT:

Well, you're absolutely right.

I'm curious, did you say something to that juror that,
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01:28:20

1

hey, this is exactly what the judge has been telling us

01:28:26

2

every day not to do?

01:28:26

3

THE JUROR:

01:28:28

4

someone in the room did.

01:28:29

5

THE COURT:

01:28:31

6

01:28:38

7

but did she talk to anyone about this?

01:28:41

8

THE JUROR:

01:28:43

9

01:28:46

10

room.

01:28:48

11

you really shouldn't have -- I don't think you should have

01:28:51

12

printed that out or even researched it or anything.

01:28:53

13

she's like, well, something along the lines of this wasn't

01:28:56

14

verbatim but it was like, I didn't feel -- I just felt like

01:28:58

15

we all needed to know that you can get it for free, and I

01:29:01

16

just wanted to give us all that information or something

01:29:03

17

like that.

01:29:06

18

maybe one or two people picked it up, but no one really

01:29:09

19

looked at it.

01:29:10

20

01:29:12

21

said that that was a wrong thing to do was absolutely right.

01:29:18

22

I have dismissed that juror, the juror who brought in the

01:29:21

23

papers, because it was a hundred percent wrong.

01:29:28

24

01:29:31

25

I did not say anything to her, but

Oh, okay.

All right.

Did she say anything other than leaving -- you know,

I can't remember who all was in

the room at that time, but there were a few of us in the
One of the other jurors did tell her like, you know,

And

But the papers were placed on the table and

THE COURT:

Okay.

All right.

Whichever juror

And, you know, everything you need to know to make a
decision at the end of the case, you're going to get in this
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01:29:34

1

courtroom from the witnesses and the documents and the

01:29:38

2

instructions.

01:29:42

3

bringing anything in.

01:29:43

4

01:29:47

5

01:29:50

6

01:29:54

7

01:29:56

8

THE JUROR:

Correct, that is.

01:29:57

9

THE COURT:

Okay.

01:30:00

10

everyone, you know, not to discuss this case, not to be

01:30:03

11

discussing who said what or what witnesses you credit or

01:30:06

12

whatever or making conclusions, anything like that, until

01:30:09

13

the case is over.

01:30:10

14

01:30:13

15

THE JUROR:

Not that I'm aware of.

01:30:14

16

THE COURT:

Okay.

01:30:20

17

01:30:22

18

THE JUROR:

You're welcome.

01:30:23

19

THE COURT:

And again, if you happen to find

01:30:25

20

that you kept that piece of paper or have it in your

01:30:28

21

notebook, just make sure to throw it out.

01:30:31

22

01:30:32

23

01:30:33

01:30:37

And it's absolutely wrong and improper to be

So I want to make sure that everyone really
understands that instruction.
Is this the only time in the last three weeks that
anyone has done anything like that?

And I've also instructed

Has anyone been violating that instruction?

All right.

And thank you very much, ma'am.

THE JUROR:

I didn't even pick it up or look

24

THE COURT:

Okay.

25

THE JUROR:

You're welcome.

at it.
Thank you.
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01:30:41

1

(Juror out.)

01:30:59

2

01:31:01

3

Cohen to show the lawyers the document that the juror said

01:31:06

4

she brought in, this flier on free naloxone just so you can

01:31:11

5

see it.

01:31:26

6

01:31:32

7

01:31:34

8

It's come to our attention, ma'am, that yesterday

01:31:37

9

morning one of your fellow jurors brought in a piece of

01:31:43

10

paper, copies of a piece of paper, having something to do

01:31:46

11

with free Narcan, free naloxone, something like that.

01:31:49

12

You can be seated.

01:31:50

13

Do you recall that, something like that happened?

01:31:55

14

THE JUROR:

Yes.

01:31:56

15

THE COURT:

All right.

01:31:58

16

01:31:59

17

THE JUROR:

A piece of paper was brought in

01:32:03

18

and just told that just in case so everybody knows that if

01:32:05

19

you want -- if somebody needed the -- whatever it was.

01:32:11

20

THE COURT:

Narcan, naloxone?

01:32:13

21

THE JUROR:

Yeah, Narcan, that it was

01:32:15

22

01:32:15

23

01:32:19

24

01:32:20

25

THE COURT:

I'm just asking Special Master

(Juror present.)
THE COURT:

Good afternoon, ma'am.

What happened, to your

recollection?

available for free.
THE COURT:

Okay.

Did you take one of the

pieces of paper?
THE JUROR:

No, I did not.
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01:32:21

1

THE COURT:

Okay.

I'm curious, did anyone say

01:32:27

2

to that juror, hey, you know, the judge told us not to be

01:32:31

3

doing this?

01:32:34

4

THE JUROR:

Not that I recall.

01:32:34

5

THE COURT:

Okay.

01:32:38

6

anything -- do you recall anything else -- anything that the

01:32:41

7

juror said to the group?

01:32:42

8

THE JUROR:

01:32:45

9

01:32:48

10

01:32:50

11

01:32:53

12

I don't know how many times that no one is to be doing any

01:32:58

13

independent research and bringing things in that they

01:33:01

14

learned or heard or read or were told outside the courtroom

01:33:05

15

about anything that we've talked about here.

01:33:08

16

THE JUROR:

Correct.

01:33:09

17

THE COURT:

I mean, everything you need to

01:33:10

18

know you're going to get here.

01:33:13

19

the ability to ask questions of witnesses.

01:33:19

20

you know, something's been left out or they can say, hey,

01:33:22

21

you know, I think the witness was wrong, you can put that in

01:33:26

22

question.

01:33:28

23

01:33:34

24

01:33:36

25

Did the juror say

No, just that, that, you know, it

was available at no cost if needed, and we just started
conversating about other things.
THE COURT:

Okay.

All right.

Look, I've said

And obviously jurors have
If they think,

And we've had good questions.

So this is the only time over the last three weeks
that anything like this has happened?
THE JUROR:

That is correct.
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01:33:37

1

THE COURT:

All right.

Well, it's very

01:33:38

2

important.

01:33:42

3

She's no longer one of the jurors because of a serious

01:33:49

4

violation of the rule.

01:33:50

5

And I've also instructed you not to discuss this case,

01:33:55

6

the details of the case, you know, which witnesses you like,

01:33:58

7

which -- anything about that until the case is over and

01:34:01

8

you've had all the evidence and my instructions.

01:34:04

9

01:34:06

10

THE JUROR:

No.

01:34:07

11

THE COURT:

All right.

01:34:12

12

01:34:17

13

(Juror out.)

01:34:51

14

(Juror present.)

01:34:55

15

01:34:56

16

01:34:59

17

01:35:04

18

morning one of the jurors brought in some piece of paper or

01:35:07

19

some fliers, whatever, regarding Narcan or naloxone.

01:35:10

20

THE JUROR:

Mm-hmm.

01:35:11

21

THE COURT:

So that something like that

01:35:14

22

01:35:14

23

01:35:16

24

01:35:17

25

You should know we have dismissed that juror.

Has anyone been violating that?

Okay.

All right.

Thank you, ma'am.

THE COURT:

Good afternoon, ma'am.

You can

take your mask off while we're conversing.
It's been brought to our attention that yesterday

happened.
What do you recall happened?
THE JUROR:

I just remember there being a

paper about, like, the availability of Narcan from different
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01:35:21

1

projects, but that was it.

01:35:23

2

01:35:24

3

01:35:25

4

THE JUROR:

As far as I know, yes.

01:35:26

5

THE COURT:

All right.

01:35:27

6

01:35:29

7

THE JUROR:

I think it was in my notebook.

01:35:31

8

THE COURT:

All right.

01:35:33

9

THE JUROR:

I honestly don't know.

01:35:35

10

01:35:36

11

01:35:37

12

01:35:38

13

THE JUROR:

Okay.

01:35:41

14

THE COURT:

I'm curious, did you or anyone say

01:35:44

15

to that juror, hey, this is exactly what the judge told us

01:35:48

16

not to be doing?

01:35:50

17

01:35:52

18

don't know if anyone said, like, specifically we're not

01:35:53

19

supposed to.

01:35:55

20

01:35:57

21

were wondering correctly, because that's exactly what you're

01:36:01

22

not allowed to do, and we have dismissed that juror.

01:36:05

23

THE JUROR:

Okay.

01:36:05

24

THE COURT:

She's no longer on this jury for a

01:36:08

25

THE COURT:

That one of the jurors brought in

and just left it on the table?

Did you take one of

the copies?

Do you still have it?
I would

have to check my purse.
THE COURT:

All right.

Well, if you do, I

want you to throw it out.

THE JUROR:

I think we all wondered, but I

I think we all wondered about that though.
THE COURT:

Well, if you were wondering, you

serious violation of my instruction.
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01:36:11

1

And everything you need to know to decide this case

01:36:14

2

you're going to get right here in this courtroom from all

01:36:16

3

these witnesses and all these documents and then my

01:36:19

4

instructions.

01:36:25

5

supplement in any way.

01:36:30

6

you have a question of a witness you think he or she has

01:36:33

7

left something out or if something's confusing, you have the

01:36:35

8

ability to ask a question of that witness and he or she will

01:36:37

9

answer it, and you'll have it not only everyone will have

01:36:41

10

01:36:43

11

01:36:48

12

01:36:50

13

THE JUROR:

Yes, that's the only thing.

01:36:52

14

THE COURT:

All right.

01:36:54

15

important.

01:36:57

16

And if you have that piece paper, just throw it out.

01:37:00

17

THE JUROR:

Okay.

01:37:01

18

THE COURT:

An also, I've instructed all of

01:37:02

19

you not to discuss the case, you know, which witness you

01:37:08

20

think you agree with, which you don't, anything like that,

01:37:12

21

forming conclusions.

01:37:12

22

01:37:15

23

THE JUROR:

No.

01:37:16

24

THE COURT:

All right.

01:37:18

25

And you're absolutely not to be trying to
And as you've all seen, you know, if

it, you'll have the same thing.
So to your knowledge, this is the only time any of the
jurors have done anything like this?

It's extremely

No one does anything remotely like this again.

Has anything like that been going on?

Well, it's important,

again, you wait till the end of the case because we're,
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01:37:21

1

like, in the middle.

It's not fair to be, you know, even

01:37:24

2

making preliminary conclusions before you've heard

01:37:27

3

everything.

01:37:28

4

Okay, thank you.

01:37:32

5

(Juror out.)

01:38:10

6

(Juror present.)

01:38:10

7

01:38:11

8

01:38:14

9

THE JUROR:

Sure.

01:38:14

10

THE COURT:

It's come to our attention that

01:38:16

11

yesterday morning one of the jurors brought in some fliers,

01:38:21

12

pieces of paper, whatever, regarding Narcan/naloxone.

01:38:27

13

THE JUROR:

Yes.

01:38:27

14

THE COURT:

So you recall that happened?

01:38:28

15

THE JUROR:

Yes, sir.

01:38:29

16

THE COURT:

What happened, to your

01:38:31

17

01:38:31

18

THE JUROR:

She came in out of the -- I'm

01:38:33

19

sorry, the juror came in, handed the papers out.

01:38:39

20

paper, folded it up, never looked at it, and put it in my

01:38:43

21

bag.

01:38:46

22

01:38:47

23

01:38:49

24

01:38:51

25

THE COURT:

Good afternoon, sir.

You can take

your mask off while I'm speaking to you.

recollection?

I took the

There was no real conversation about it after that.
THE COURT:

Did she say anything about it or

what she was trying to do?
THE JUROR:

Just to let everybody know that

Narcan was available, that you didn't have to get it at the

Case: 1:17-md-02804 Doc #: 4065 Filed: 10/22/21 147 of 185. PageID #: 546989
3742

01:38:54

1

pharmacies, that it was available if you needed it for any

01:38:57

2

reason.

01:38:57

3

01:39:00

4

you or anyone say to that juror, hey, I think this is just

01:39:05

5

what the judge told us not to do, to be bringing things in

01:39:08

6

doing research, bringing things in about the subject matter

01:39:13

7

or what comes up in the testimony, doing this on our own?

01:39:17

8

01:39:18

9

01:39:21

10

01:39:24

11

01:39:25

12

01:39:28

13

THE JUROR:

It's home destroyed already.

01:39:31

14

THE COURT:

All right.

01:39:32

15

juror who said that was absolutely right.

01:39:35

16

did this you should know is no longer on this jury because I

01:39:39

17

was crystal clear, and she violated a direct order.

01:39:45

18

THE JUROR:

Okay.

01:39:45

19

THE COURT:

So it's extremely important that

01:39:48

20

01:39:49

21

01:39:51

22

that's occurred in the last three weeks or has there been

01:39:54

23

anything else like this?

01:39:55

24

THE JUROR:

01:39:57

25

THE COURT:

THE JUROR:

Okay.

Did any -- I'm curious, did

Yes, there was one juror that

said, hey, we don't think this is the right thing to do, and
that's when everybody folded it up and put it in the bag.
THE COURT:

All right.

Well, if you still

have it, I want you to just throw it out, don't look at it.

That's fine.

That

And the juror who

everyone follows that.
Now, is this the only instance of anything like this

happened yesterday.

No, this is the only one and it
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01:39:57

1

THE COURT:

Well, I want you to make sure to

01:40:01

2

01:40:06

3

THE JUROR:

I will.

01:40:07

4

THE COURT:

I can't impress on you more that

01:40:09

5

you just can't do this.

01:40:11

6

this case you're going to get right here.

01:40:15

7

someone has a question, obviously we've had a lot of good

01:40:19

8

questions asked.

01:40:21

9

Narcan, whatever.

01:40:22

10

So it's also extremely important that people not be

01:40:26

11

discussing this case, even reaching tentative conclusions

01:40:31

12

that you're sharing, because you're right in the middle of

01:40:33

13

the case.

01:40:33

14

Has anyone been doing that?

01:40:37

15

THE JUROR:

No, sir.

01:40:37

16

THE COURT:

Well, that's important too because

01:40:39

17

it's not fair to either side to be really deliberating --

01:40:42

18

first, you only do it when all 12 of you are there, and,

01:40:45

19

second, it's in the middle of the case.

01:40:47

20

all the evidence.

01:40:49

21

Okay.

01:40:51

22

01:40:52

23

(Juror out.)

01:41:26

24

(Juror present.)

01:41:34

25

the best extent you can that it doesn't happen again.

Everything you need to know about
And if you --

Someone could have asked a question about

You haven't heard

Thank you, sir.
THE JUROR:

THE COURT:

All right.

Thank you.

Good afternoon, ma'am.

You can
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01:41:36

1

have seat, and you can take your mask off while I'm talking

01:41:39

2

to you.

01:41:40

3

It's come to our attention that yesterday morning I

01:41:43

4

believe one of the other jurors brought in some pieces of

01:41:48

5

paper, placed them on the table and said, hey, something

01:41:53

6

about Narcan/naloxone.

01:41:56

7

01:41:58

8

THE JUROR:

Yes.

01:41:58

9

THE COURT:

All right.

01:42:00

10

THE JUROR:

Okay.

01:42:03

11

stack of papers, was like, hey, I researched this about

01:42:08

12

Narcan, and we're like, we're pretty sure you can't do that.

01:42:11

13

And she's like, all right, well, I did.

01:42:14

14

okay.

01:42:18

15

attempting to hand them out, but then we're like, ah, we

01:42:21

16

don't want that, and she kind of -- she sat down.

01:42:24

17

01:42:25

18

01:42:26

19

THE JUROR:

I did not.

01:42:27

20

THE COURT:

Okay.

01:42:30

21

you were one of them, you were a hundred percent right,

01:42:33

22

because that's -- I have given that instruction I don't know

01:42:37

23

how many times.

01:42:42

24

summarily excused her for violating an order.

01:42:48

25

Do you recall anything like that?

What occurred?

So the juror came in with a

And we're like,

And pretty much the stack of papers she was

THE COURT:

Okay.

Did you take one of the

pieces of paper?

Well, whoever said that, if

And that juror is no longer a juror.

I

And everything you need to learn and know to decide
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01:42:51

1

this case you're going to get right here in this courtroom

01:42:54

2

from all these witnesses and all these documents and then

01:42:57

3

the instructions I give you.

01:43:05

4

supplementing on your own.

01:43:08

5

question of a witness, you can ask the questions and they're

01:43:10

6

generally being asked and so that's how you get your

01:43:12

7

questions answered, not by going off freelancing and then

01:43:16

8

certainly bringing it in and sharing it.

01:43:18

9

01:43:23

10

this one episode the last three weeks?

01:43:25

11

THE JUROR:

No.

01:43:26

12

THE COURT:

All right.

01:43:28

13

01:43:32

14

THE JUROR:

Roger that.

01:43:34

15

THE COURT:

All right.

01:43:38

16

everyone not to discuss, deliberate the case before it's

01:43:43

17

done, so I don't want anyone discussing the case, discussing

01:43:48

18

witnesses, documents, whatever, until you're all together

01:43:51

19

and all the evidence is in.

01:43:53

20

01:43:55

21

01:43:59

22

01:43:59

23

01:44:01

24

01:44:02

25

And no one's to do any

And obviously if people have a

Has there been anything like this at all other than

Well, I want you to do

whatever you can to make sure that it doesn't happen again.

Also, I've instructed

Have people been doing that?
THE JUROR:

No, not in detail or anything of

THE COURT:

Well, they shouldn't be doing it

THE JUROR:

Gotcha.

what happened.

at all, okay?
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01:44:03

1

THE COURT:

If people start, you say, hey,

01:44:05

2

this is what the judge said not to do, the case isn't over

01:44:07

3

and we're not all here.

01:44:11

4

01:44:15

5

thing, but there should be no substantive discussions about

01:44:18

6

the case, who you think -- you know, which witness you

01:44:22

7

liked, which you didn't, any of that stuff, all right?

01:44:27

8

01:44:30

9

01:44:34

10

01:44:36

11

say the -- not to be crass or anything, but maybe comments

01:44:43

12

on what people wear, that's it.

01:44:47

13

THE COURT:

Well, I mean --

01:44:48

14

THE JUROR:

We've got to keep it light.

01:44:50

15

THE COURT:

That's okay.

01:44:52

16

01:44:52

17

MS. SULLIVAN:

01:44:54

18

MR. LANIER:

01:44:55

19

THE COURT:

01:44:57

20

MR. STOFFELMAYR:

01:45:03

21

THE COURT:

01:45:07

22

it obviously has zero to do with the merits or the substance

01:45:10

23

and I think everyone knows that, but the key is you don't

01:45:13

24

talk about the substance of the case because you're right in

01:45:15

25

the middle, and it's not fair to either side.

Okay?

We're in the middle.

So, I mean, you know, someone may say some isolated

You mentioned there's been some isolated -- I mean,
what kind of isolated discussions have there been?
THE JUROR:

Pretty much just the -- I would

The --

I mean, seriously,

I'm not -Your Honor, I object to that.

That's funny.
Well, so -Can we get any feedback?

Look, not that that's great, and

Case: 1:17-md-02804 Doc #: 4065 Filed: 10/22/21 152 of 185. PageID #: 546994
3747

01:45:18

1

You can talk about what I wear, what I look like.

01:45:22

2

That's fine, okay?

01:45:26

3

stuck with me and I'm not taking any sides, so you can say

01:45:30

4

whatever you want about me.

01:45:32

5

01:45:34

6

01:45:39

7

(Juror out.)

01:46:16

8

(Juror present.)

01:46:22

9

THE COURT:

Good afternoon, ma'am.

01:46:25

10

THE JUROR:

Good afternoon.

01:46:25

11

THE COURT:

It's come to our attention that

01:46:30

12

yesterday morning one of the jurors brought in some pieces

01:46:33

13

of papers, fliers, whatever, having something to do with

01:46:38

14

Narcan/naloxone.

01:46:39

15

01:46:43

16

THE JUROR:

Yes.

01:46:44

17

THE COURT:

Okay.

01:46:45

18

01:46:46

19

THE JUROR:

She just said she thought it was

01:46:48

20

important and for general information, if I recall.

01:46:52

21

didn't talk about it with her.

01:46:53

22

01:46:55

23

01:46:57

24

THE JUROR:

I looked at it and put it down.

01:46:58

25

THE COURT:

Okay.

All right.

Seriously, talk about me because you're

Well, thank you, ma'am.

THE JUROR:

Thank you.

Do you remember something like that?

That's a "yes"?

What happened?

What do you

recall?

THE COURT:

All right.

I

Did you pick up one of

the fliers or the piece of paper?

What do you recall seeing
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01:47:03

1

on the piece of paper?

01:47:04

2

01:47:09

3

area, somewhere in this area, Northeast Ohio, to get free

01:47:14

4

Narcan.

01:47:15

5

01:47:18

6

anyone say to that juror, hey, I think this is just what the

01:47:21

7

judge told us we're not supposed to be doing?

01:47:23

8

THE JUROR:

I didn't hear that.

01:47:25

9

THE COURT:

Okay.

01:47:28

10

that juror is no longer on the jury.

01:47:32

11

her for violating a very important order.

01:47:36

12

01:47:40

13

going to get in this courtroom.

01:47:44

14

you hear all the witnesses, see the documents, get accurate

01:47:48

15

instructions.

01:47:53

16

doing independent research or whatever and bringing it in.

01:47:56

17

That's a hundred percent wrong and improper.

01:47:58

18

THE JUROR:

I understand.

01:47:59

19

THE COURT:

Have there been any other

01:48:03

20

instances of this in the last three weeks where someone's

01:48:05

21

brought anything else in?

01:48:11

22

THE JUROR:

Not that I'm aware of.

01:48:12

23

THE COURT:

All right.

01:48:14

24

sure you do whatever you can to make sure it doesn't happen.

01:48:16

25

Obviously I'm talking to each juror independently, one by

THE JUROR:

THE COURT:

That there was a program for an

Okay.

Well, I'm curious, did

Well, you should know that
I summarily dismissed

Everything you need to know to decide this case you're
That's my job, to make sure

No one's to be supplementing or adding or

I want you to make
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01:48:19

1

one, so everyone is hearing exactly the same thing.

But

01:48:21

2

this is, you know, exactly what no one was to do, and I

01:48:27

3

can't really fathom why this juror did what she did, but

01:48:34

4

it's a serious problem.

01:48:35

5

So also, I have instructed you not to be discussing

01:48:40

6

the details of this case, the testimony of the witnesses,

01:48:44

7

the documents, until the case is over.

01:48:47

8

THE JUROR:

Correct.

01:48:48

9

THE COURT:

Have people been following that

01:48:50

10

01:48:50

11

THE JUROR:

Yes.

01:48:51

12

THE COURT:

All right.

01:48:52

13

important because, first, you're not to discuss this case

01:48:56

14

unless all 12 of you or 13 or 14, however many there are,

01:49:00

15

until you're all present.

01:49:03

16

that until you have all the evidence.

01:49:06

17

either side to do it in the middle, start making decisions

01:49:08

18

when you've only heard part of the case.

01:49:12

19

01:49:14

20

THE JUROR:

I understand.

01:49:15

21

THE COURT:

Okay.

01:49:16

22

THE JUROR:

Thank you.

01:49:18

23

(Juror out.)

01:49:54

24

(Juror present.)

01:49:55

25

instruction?

That's also very

And second, you're not to start
It's not fair to

Okay.

THE COURT:

Thank you, ma'am.

Good afternoon, sir.

You can take
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01:49:56

1

your mask off while I'm talking to you for a few minutes.

01:49:59

2

01:50:05

3

of your fellow jurors brought in some pieces of paper and

01:50:08

4

having to do with Narcan, naloxone, whatever, and left them

01:50:12

5

for everyone.

01:50:14

6

THE JUROR:

Yes.

01:50:14

7

THE COURT:

All right.

01:50:16

8

01:50:17

9

THE JUROR:

She handed me one and just said it

01:50:20

10

01:50:23

11

01:50:24

12

01:50:25

13

THE JUROR:

I don't believe so.

01:50:26

14

THE COURT:

All right.

01:50:28

15

01:50:29

16

THE JUROR:

Okay.

01:50:30

17

THE COURT:

I mean, did you read it?

01:50:31

18

01:50:34

19

01:50:36

20

01:50:38

21

THE COURT:

Do you recall what it said?

01:50:40

22

THE JUROR:

I don't.

01:50:42

23

THE COURT:

I'm curious, did you or anyone

01:50:43

24

else say anything to that juror about, hey, this is exactly

01:50:46

25

what this be mean, bad judge told us not to do?

It's come to my attention that yesterday morning one

What do you recall

about that?

was about Narcan, and that was about it.
THE COURT:

All right.

Do you still have the

piece of paper?

Well, if you have it,

I want you to throw it out, okay?

I'm

curious, did you read it, look at it?
THE JUROR:

I didn't read it.

I looked at it,

and then I just put it in my bag.
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01:50:51

1

THE JUROR:

01:50:53

2

they asked if that was allowed.

01:50:57

3

though.

01:50:58

4

01:50:59

5

01:51:01

6

THE JUROR:

Okay.

01:51:02

7

THE COURT:

You should know that that juror is

01:51:03

8

01:51:05

9

THE JUROR:

All right.

01:51:06

10

THE COURT:

I threw her off.

01:51:08

11

01:51:08

12

THE JUROR:

Okay.

01:51:11

13

THE COURT:

And I certainly thought I was --

01:51:16

14

had been crystal clear about the fact that no one is to be

01:51:20

15

supplementing their knowledge by doing independent research

01:51:24

16

or bringing stuff in.

01:51:28

17

this case you're going to get right here, from the lawyers,

01:51:30

18

the documents, the witnesses, my instructions.

01:51:34

19

01:51:36

20

ability to ask any witness any question.

01:51:39

21

lawyers have been asking almost all of them.

01:51:42

22

had had a question about Narcan/naloxone, how it's provided,

01:51:46

23

who pays for it, whatever, they could have asked that

01:51:50

24

question.

01:51:52

25

could have asked a follow-up.

THE COURT:

I believe somebody did.

I think

I don't remember who it was

Well, whoever asked the question

was right, it's not allowed.

no longer a juror.

I mean, a few

minutes ago.

Everything you need to know to decide

And if you have a question, obviously you have the
I think the
So if someone

If they thought the witness was incorrect, they
But that's the way to do it,
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01:51:54

1

not anything like this.

01:51:56

2

THE JUROR:

Okay.

01:51:57

3

THE COURT:

Has anything like this happened

01:51:59

4

any other time in the last three weeks?

01:52:00

5

THE JUROR:

No.

01:52:01

6

THE COURT:

All right.

01:52:04

7

whatever you can do to make sure it doesn't happen again,

01:52:06

8

okay?

01:52:07

9

THE JUROR:

Okay.

01:52:07

10

THE COURT:

Because it's a big problem.

01:52:09

11

THE JUROR:

All right.

01:52:10

12

THE COURT:

And also, it's extremely important

01:52:13

13

that you not discuss this case, discuss the witnesses, the

01:52:16

14

testimony, the documents, start making even tentative

01:52:19

15

conclusions before the case is over.

01:52:22

16

01:52:23

17

THE JUROR:

No.

01:52:24

18

THE COURT:

All right.

01:52:26

19

wrong and unfair, first because not all 12 of you are there

01:52:30

20

and second we're in the middle of the case.

01:52:33

21

go first, so the plaintiffs have gone first.

01:52:37

22

heard the defense side.

01:52:40

23

without hearing everything, right?

01:52:42

24

THE JUROR:

Right.

01:52:43

25

THE COURT:

Okay.

Well, I want you to do

To your knowledge, has anyone been doing that?

Because it would be

Someone had to
You haven't

You don't make important decisions

Thank you.
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01:52:44

1

THE JUROR:

All right.

01:52:45

2

(Juror out.)

01:53:25

3

(Juror present.)

01:53:26

4

01:53:27

5

01:53:30

6

THE JUROR:

Okay.

01:53:30

7

THE COURT:

It's come to our attention that

01:53:32

8

yesterday morning one of your fellow jurors brought in some

01:53:37

9

pieces of paper and put them on the table and started

01:53:41

10

01:53:45

11

01:53:46

12

01:53:48

13

yesterday, so by the time I had come in the room, there was

01:53:52

14

a paper in my juror book where I take notes.

01:53:57

15

is this from the Court?

01:54:00

16

there.

01:54:03

17

said, well, I was uncomfortable.

01:54:08

18

just left it on the table.

01:54:10

19

01:54:12

20

01:54:12

21

01:54:15

22

01:54:15

23

THE COURT:

Naloxone?

01:54:16

24

THE JUROR:

Yeah.

And that's all I saw.

01:54:19

25

THE COURT:

Okay.

All right.

THE COURT:

Thank you.

Good afternoon, ma'am.

You can

take your mask off while I'm talking to you.

talking about them, something to do with Narcan/naloxone.
Do you remember anything like that?
THE JUROR:

So I got here a little later

And I say, oh,

And she replied, no, I put that in

And so I said, well, you can't do that, and she
And then that was it.

I

THE COURT:

Okay.

So you didn't even look at

THE JUROR:

I saw the -- it didn't have Narcan

it?

but it had the --

Well, you were
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01:54:20

1

absolutely right to do that because that juror is no longer

01:54:25

2

a juror.

01:54:32

3

way trying to supplement your knowledge by doing research or

01:54:37

4

bringing things in or educating the jurors on your own.

01:54:43

5

Everything you need to know you're going to get right here

01:54:45

6

from the documents and the witnesses and my instructions.

01:54:48

7

THE JUROR:

I understand.

01:54:48

8

THE COURT:

All right.

01:54:50

9

01:54:56

10

THE JUROR:

Not outside that one juror, no.

01:54:58

11

THE COURT:

Okay.

01:55:01

12

whatever you can to make sure it doesn't happen again,

01:55:03

13

because it's -- you know, it's probably the most important

01:55:07

14

instruction I give, because it's completely improper.

01:55:12

15

mean no one -- if someone brings something in, there's no

01:55:14

16

way to test it, it may be accurate, half of you hear it,

01:55:18

17

half of you don't.

01:55:22

18

01:55:23

19

uncomfortable with it, and I think -- I'm sure other jurors

01:55:25

20

were too, so --

01:55:27

21

01:55:30

22

01:55:33

23

So it's also very important, I know I've instructed

01:55:37

24

you not to discuss the substance of this case at all, the

01:55:41

25

witnesses, the documents, until you've heard all the

I mean, I was very clear about none of you in any

Has anyone done

anything like this in the other three weeks we've been here?

And I

It's a hundred percent improper.

THE JUROR:

THE COURT:
it.

Well, I want you to do

Right.

I think I was really

All right.

Well, the juror did

She's no longer a juror.
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01:55:43

1

evidence.

01:55:44

2

01:55:48

3

01:55:49

4

THE JUROR:

Yeah, yeah.

01:55:52

5

THE COURT:

That's extremely important.

01:55:53

6

Someone had to go first.

Both sides couldn't proceed

01:56:07

7

simultaneously, so the plaintiffs have gone first, but

01:55:59

8

you've got to hear all the evidence that the defendants

01:56:02

9

bring in.

01:56:02

10

THE JUROR:

I understand.

01:56:03

11

THE COURT:

All right.

01:56:04

12

THE JUROR:

Thank you.

01:56:12

13

01:56:23

14

01:56:25

15

questions that -- the question you asked, "Has anyone done

01:56:27

16

anything like this in the other three weeks we've been

01:56:31

17

here?"

01:56:37

18

no."

01:56:45

19

01:56:46

20

01:56:48

21

01:56:50

22

It's come to our attention that yesterday morning one

01:56:53

23

of your fellow jurors brought in some pieces of paper about

01:56:58

24

Narcan/naloxone, whatever, and started talking about them.

01:57:01

25

So I want to make sure that hasn't been happening.

Is

that right?

Thank you, ma'am.

(Juror out.)
MR. WEINBERGER:

Your Honor, one of the

And her answer was, "Not outside that one juror,

Which begs the question -(Juror present.)
THE COURT:

All right, sir, you can take your

mask off.

Were you present when that occurred?
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01:57:04

1

THE JUROR:

Yes, I was.

01:57:05

2

THE COURT:

Okay.

01:57:06

3

01:57:07

4

THE JUROR:

She just had a piece of paper and

01:57:10

5

laid it down and says there's a place where you can get free

01:57:14

6

Narcan.

01:57:15

7

01:57:17

8

01:57:18

9

THE JUROR:

No.

01:57:18

10

THE COURT:

Okay.

01:57:20

11

THE JUROR:

No.

01:57:21

12

THE COURT:

All right.

01:57:25

13

THE JUROR:

I know where to get it if I needed

01:57:29

14

01:57:32

15

01:57:35

16

01:57:38

17

we're not supposed to be doing this, we're not supposed to

01:57:41

18

be bringing things in from outside into the Court?

01:57:44

19

THE JUROR:

No, nobody said a word.

01:57:46

20

THE COURT:

All right.

01:57:48

21

have, all right, because it's a hundred percent wrong, and

01:57:49

22

that juror's no longer a juror.

01:57:55

23

01:58:00

24

01:58:01

25

What do you recall

happening?

That was it.
THE COURT:

Okay.

Did you take one of the

pieces of paper?

it.

Did you read it at all?

I'm curious --

I worked at a hospital.
THE COURT:

Got it.

Got it.

I'm curious, sir, did anyone tell that juror, hey,

Well, they should

I dismissed her.

Has anything like this occurred the other three weeks,
any other time?
THE JUROR:

No.
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01:58:02

1

THE COURT:

All right.

Is the only time that

01:58:04

2

someone's tried to bring in something outside the

01:58:08

3

courtroom -- from outside the courtroom?

01:58:11

4

THE JUROR:

Not that I know of.

01:58:13

5

THE COURT:

Is this the only time that this

01:58:14

6

01:58:16

7

THE JUROR:

Yes.

01:58:18

8

THE COURT:

All right.

01:58:27

9

01:58:29

10

this instruction.

01:58:32

11

And so everything you need to know you're going to get here.

01:58:35

12

And if you have a question, you have the ability to ask

01:58:37

13

questions, you know, and you can ask it of a witness.

01:58:41

14

don't bring this something from outside, and then everyone

01:58:46

15

can hear the answer, okay?

01:58:51

16

01:58:53

17

discuss this case, do not even make preliminary or tentative

01:58:58

18

conclusions or decisions until you've heard all the

01:59:01

19

evidence.

01:59:01

20

01:59:02

21

THE JUROR:

Clear.

01:59:03

22

THE COURT:

Has anyone been doing that, to

01:59:04

23

01:59:05

24

01:59:09

25

juror did anything like this?

I can't emphasize any

more than I have how important it is that everyone follow

All right.

It's a big problem that it was violated.

You

That's how it works.

It's also extremely important that you not

Is that clear?

your knowledge?
THE JUROR:

No.

Mostly the conversations that

go on are about movies and stuff like that.
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01:59:12

1

THE COURT:

01:59:13

2

what -- I mean, you get to know each other.

01:59:17

3

exactly what you should be doing, and wait until you've

01:59:20

4

heard all the evidence and the instructions and then you're

01:59:24

5

all together and that's when you start talking about the

01:59:26

6

case but not until then.

01:59:28

7

01:59:31

8

01:59:32

9

02:00:23

10

02:00:25

11

THE COURT:

02:00:26

12

your mask off while I'm talking to you.

02:00:29

13

02:00:32

14

of your fellow jurors brought in some pieces of paper having

02:00:37

15

to do with Narcan/naloxone and left them for people.

02:00:42

16

02:00:45

17

THE JUROR:

Yes.

02:00:46

18

THE COURT:

Okay.

02:00:47

19

02:00:48

20

THE JUROR:

It was just a -- I don't know, it

02:00:50

21

looked like the top one was a link to a website.

02:00:54

22

know what the bottom two were because -- I don't know -- all

02:01:00

23

I know is when I came out of the bathroom, it was in front

02:01:02

24

of my notepad.

02:01:04

25

All right.

That's fine.

That's fine.

That's

But that's

Thank you very much, sir.

THE JUROR:

Thank you.

(Juror out.)
(Juror present.)
Good afternoon, sir.

You can take

It's come to our attention that yesterday morning one

Do you recall that?

What do you recall about

it?

THE COURT:

Okay.

I don't

Did you keep one of the
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02:01:06

1

fliers?

02:01:06

2

THE JUROR:

No, I threw it out.

02:01:08

3

THE COURT:

Okay.

02:01:11

4

02:01:15

5

THE JUROR:

02:01:18

6

helpful or something along those lines.

02:01:21

7

recall because in my mind I was already going to throw it

02:01:24

8

out.

02:01:25

9

02:01:26

10

anyone say to that juror, hey, this is -- we're not supposed

02:01:28

11

to be doing this, that's what the judge has told us?

02:01:31

12

THE JUROR:

Yes.

02:01:32

13

THE COURT:

All right.

02:01:33

14

was right, because it was a hundred percent wrong, and the

02:01:38

15

juror who did this is no longer a juror.

02:01:44

16

few minutes ago.

02:01:46

17

02:01:49

18

02:01:50

19

THE JUROR:

No.

02:01:51

20

THE COURT:

All right.

02:01:53

21

important that there not be, and I want you to do everything

02:01:56

22

in your power to ensure it doesn't happen again, because

02:01:58

23

it's not fair to either side.

02:02:02

24

know to decide this case you're going to get right here,

02:02:05

25

from the lawyers, the documents, the witnesses, the

Do you recall if the

juror -- what the juror said, if anything, about it?

THE COURT:

She said, I thought this might be

All right.

I don't exactly

I'm curious, did

Well, whoever said it

I threw her out a

And has there been any other episode like this in the
last three weeks?

Well, it's extremely

And everything you need to
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02:02:07

1

instructions.

02:02:09

2

02:02:11

3

ability to ask a question, and then everyone will hear the

02:02:14

4

answer, okay?

02:02:18

5

can be asked for follow-up, whatever.

02:02:23

6

It's also imperative, essential, that no one be

02:02:27

7

discussing the details of this case, you know, two or three

02:02:31

8

of you or even ten of you, whatever, and starting to form

02:02:35

9

even tentative conclusions until the case is completely

02:02:37

10

02:02:37

11

02:02:38

12

THE JUROR:

Yes.

02:02:39

13

THE COURT:

Has anyone been doing that?

02:02:40

14

THE JUROR:

No.

02:02:41

15

THE COURT:

All right.

02:02:42

16

not fair.

02:02:45

17

the same time.

02:02:48

18

be soon the defendants' turn.

02:02:52

19

decisions or even discussing the details until you've heard

02:02:55

20

everyone's witnesses.

02:02:56

21

02:02:57

22

THE JUROR:

Yes, sir.

02:02:57

23

THE COURT:

Okay.

02:03:01

24

(Juror out.)

02:03:37

25

(Juror present.)

And obviously if someone has a question, you have the

And they'll know what it is and the witness

over.
You understand that?

Someone has to go first.

Because again, it's
Both sides can't go at

The plaintiffs went first, but it's going to
And you can't be making

You got it?

Thanks very much.
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02:03:38

1

THE COURT:

Good afternoon, sir.

02:03:39

2

THE JUROR:

Good afternoon.

02:03:40

3

THE COURT:

It's come to our attention that

02:03:42

4

yesterday morning one of your fellow jurors brought in

02:03:48

5

fliers, piece of paper, whatever, having to do with

02:03:51

6

Narcan/naloxone.

02:03:52

7

02:03:53

8

THE JUROR:

Yes, I do.

02:03:54

9

THE COURT:

What do you remember happening?

02:03:55

10

THE JUROR:

I didn't look at it.

02:03:58

11

THE COURT:

Okay.

02:03:59

12

02:04:03

13

02:04:09

14

something about this is supplied somewhere, somewhere,

02:04:12

15

somewhere.

02:04:14

16

02:04:18

17

02:04:20

18

02:04:21

19

I'm curious, sir, did you or anyone say to that juror,

02:04:24

20

hey, this is exactly what the judge told us not to be doing?

02:04:30

21

02:04:32

22

said this is what we're not supposed to do, and I walked out

02:04:34

23

to the little --

02:04:36

24

02:04:37

25

Do you recall something like that?

good.

Well, that's good.

That's

But what -- do you recall what she said or did?
THE JUROR:

She said, I did some research and

I ignored it because we're here.
THE COURT:

Well, good, I'm glad.

You did the

right thing.

THE JUROR:

THE COURT:

As I was getting up to leave, I

Right, okay.

Did she say anything?
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02:04:40

1

THE JUROR:

She didn't -- she says, I just

02:04:44

2

02:04:46

3

02:04:47

4

And you should know that juror is no longer a juror.

02:04:49

5

threw her out because she violated a very, very important

02:04:53

6

order, probably the most important instruction I give in the

02:04:56

7

case.

02:04:56

8

02:05:00

9

02:05:02

10

02:05:05

11

02:05:06

12

You've been here for three weeks.

02:05:09

13

happen any other time in the last three weeks?

02:05:12

14

THE JUROR:

No.

02:05:14

15

THE COURT:

Is this the only time this juror

02:05:15

16

02:05:20

17

THE JUROR:

I don't recall.

02:05:20

18

THE COURT:

Do you recall her bringing in

02:05:22

19

02:05:23

20

THE JUROR:

I don't recall it.

02:05:24

21

THE COURT:

Okay.

02:05:27

22

02:05:31

23

02:05:39

24

02:05:42

25

want us to know what was going on.
THE COURT:

THE JUROR:

You did exactly the right thing.
I

I was -- I was taken aback to see

it, and a couple other people -THE COURT:

I can tell you I was too, and I

reacted quickly.
Anything like this

Not that I can --

brought anything in?

something else?

All right.

Do you recall

any other juror bringing in anything like this?
THE JUROR:

No, I don't -- no.

Mostly they're

making fun of people out here.
THE COURT:

All right.

Tell them they should
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02:05:45

1

make fun of people.

02:05:47

2

02:05:49

3

02:05:51

4

02:05:53

5

that.

02:05:57

6

is it's fine to do -- to talk like that.

02:06:01

7

about the substance of this case.

02:06:03

8

that.

02:06:03

9

02:06:06

10

substance of the case until all the evidence is in.

02:06:10

11

both sides couldn't proceed at the same time, so the

02:06:12

12

plaintiffs had to go first.

02:06:14

13

defendants' turn soon.

02:06:17

14

witnesses and their documents.

02:06:20

15

02:06:26

16

you can to make sure -- obviously you won't violate this,

02:06:28

17

but that no one else does.

02:06:32

18

each juror individually to impress upon each and every one

02:06:35

19

of you this.

02:06:36

20

02:06:40

21

02:06:42

22

02:06:44

23

I'm sorry it took this, and I would -- you know, I'll take

02:06:47

24

it on myself.

02:06:51

25

clear, but things happen.

THE JUROR:

No, they respect you a little bit

more than they respect them.
THE COURT:
That's okay.

All right.

That's fine.

We'll leave it at

People can -- the point
You're not talking

And I was going to get to

It's extremely important that you not discuss the

All right.

I mean,

Well, it's going to be the

You've got to listen to all their

Well, I want you to, you know, do whatever

THE JUROR:

And I'm obviously talking to

I think you've shown to them that

this is a serious matter.
THE COURT:

All right.

Well, that -- I mean,

I certainly thought I had been pretty darn
So I want to make sure they don't
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02:06:56

1

happen anywhere -- anything remotely like this again, okay?

02:07:01

2

All right.

02:07:03

3

(Juror out.)

02:07:17

4

02:07:23

5

this was the only episode like this over the last three

02:07:29

6

weeks.

02:07:39

7

really not relevant to anything the jurors have to decide.

02:07:42

8

I mean, whether or not -- whether you have to pay for Narcan

02:07:46

9

or whatever is very tangential.

02:07:54

10

02:07:58

11

02:08:02

12

02:08:04

13

Court undertaking that inquiry and Mr. Pitts and you

02:08:08

14

bringing it to our attention.

02:08:10

15

THE COURT:

02:08:12

16

Ms. Sullivan, I'm going to mark this --

02:08:14

17

02:08:18

18

with today's date, just so we have it.

02:08:23

19

the piece of paper, whatever, that Juror Number 4 brought

02:08:31

20

in.

02:08:34

21

02:08:34

22

02:08:37

23

matter and the hard work of all the lawyers here, I think we

02:08:40

24

have an incurable real problem now in terms of jury taint.

02:08:44

25

We've got a juror who purposely researched, made 14 -- at

Thank you, sir.

THE COURT:

Okay.

Well, I am satisfied that

Fortunately, it appears to be on something that is

But I think I've impressed

upon each of them that this is an absolute, absolute no-no.
So I plan to go forward.
MS. SULLIVAN:

Your Honor, I appreciate the

All right.

Before I forget,

Mr. Pitts, if you'd mark this as Court's Exhibit 1
This is the flier,

So just so the record -- we've got it in the record.
MS. SULLIVAN:

Thank you, Your Honor.

And Your Honor, despite the Court's hard work in this
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02:08:49

1

least 14 copies of a Narcan informational document, handed

02:08:53

2

it out to each juror.

02:08:56

3

they read it, all of them got it, it was an issue in the

02:09:00

4

case, it was part of the examination of the Walgreens

02:09:04

5

witness.

02:09:06

6

pay for it, and this juror showed that, you know, basically

02:09:10

7

they're making a profit.

02:09:14

8

companies here that you could get it for free, isn't it

02:09:16

9

terrible that these companies are charging for it.

02:09:19

10

plaintiffs' lawyer acknowledged he can't figure out how it

02:09:22

11

could be bad for him.

02:09:23

12

02:09:28

13

order, who communicated information damaging to the defense,

02:09:31

14

to all of her co-jurors, and you can't unring that bell,

02:09:34

15

Your Honor.

02:09:35

16

02:09:38

17

testimony, and so at this time Giant Eagle moves for a

02:09:41

18

mistrial, notwithstanding Your Honor's hard work and efforts

02:09:44

19

to inquire of the jurors.

02:09:45

20

02:09:47

21

02:09:49

22

02:09:52

23

02:09:55

24

would actually request if we could have a few minutes.

02:09:57

25

would like to confer.

Some of the jurors clearly stated

The Walgreens witness said that somebody had to

It's clearly prejudicial to the

Even

It's clear we had a juror who violated the Court's

There was questions about Narcan, it featured in the

Thank you, Your Honor.
THE COURT:

Let me just see if any of the

other defendants are moving for a mistrial.
MR. MAJORAS:

Your Honor, John Majoras.

I
I
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02:09:58

1

And also, we really need to talk -- we'd like to talk

02:10:00

2

to our client.

02:10:04

3

that quickly.

02:10:07

4

and I think that they should be allowed to be involved in

02:10:09

5

that decision, sir.

02:10:10

6

THE COURT:

02:10:10

7

MR. MAJORAS:

02:10:11

8

THE COURT:

02:10:12

9

02:10:16

10

you can all -- you can renew it, and you don't have to make

02:10:20

11

a snap decision.

02:10:23

12

whatever, I mean -- I'm proceeding with this trial because I

02:10:31

13

don't -- and I'm going to suggest that counsel work

02:10:36

14

together, among the other things you're working together.

02:10:38

15

do want to give something more on Narcan, all right, just so

02:10:44

16

I don't -- I mean, again, I don't think it is ultimately

02:10:51

17

relevant at all to what the jurors have to decide, how you

02:10:57

18

get Narcan or who pays for it.

02:11:00

19

instruction about it.

02:11:02

20

MS. SULLIVAN:

02:11:04

21

MR. SWANSON:

02:11:05

22

02:11:06

23

02:11:08

24

cross-examination of Ms. Polster, a big deal was made of the

02:11:12

25

fact that we charge money and make a profit from selling

point.

They're aware of what's happening.

I can do

But there's been a lot invested in this case,

You can move -I just want to spend some time.

You can move for mistrial at any

I mean, I'm not -- I'm denying it at this point, but

If you want to make a thoughtful one and

I

But I will give some

It makes it worse, Your Honor.
Your Honor, Brian Swanson for

Walgreens.
The issue that we have is that during the
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02:11:15

1

Narcan.

And it apparently angered that juror enough that

02:11:19

2

she not only went back to do research but came into the jury

02:11:23

3

room and said, hey, you can get it for free, right after

02:11:26

4

they'd had a witness who was berated -- well, who was -- I'm

02:11:30

5

sorry, who was cross-examined for the fact that we charge

02:11:37

6

for Narcan and make a profit.

02:11:39

7

02:11:43

8

Walgreens, it's clearly not irrelevant.

02:11:48

9

THE COURT:

02:11:48

10

MR. STOFFELMAYR:

02:11:49

11

THE COURT:

02:11:52

12

that it's -- that it's not -- well, whether or not Walgreens

02:12:00

13

or any of the other defendants sell it or -- they're

02:12:05

14

entitled to sell it, all right?

02:12:08

15

to sell it.

02:12:12

16

So -- it has no bearing on whether or not the plaintiffs can

02:12:18

17

prove a public nuisance.

02:12:20

18

02:12:21

19

that we're selling something -- that we're essentially

02:12:24

20

tricking people they can get something for free and we're

02:12:28

21

make a profit from it.

02:12:31

22

cross-examination on that very point.

02:12:32

23

02:12:33

24

02:12:34

25

And so it may be irrelevant to the case, but for

Well -It's become relevant.

Well, I can cure that by saying

It's certainly permissible

If you sell anything, you can make a profit.

MR. SWANSON:

But what the jury is thinking is

There was five minutes of

THE COURT:

But they might have known that

anyway.
MR. SWANSON:

Well, they might have, but now
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02:12:35

1

they certainly do.

02:12:37

2

02:12:39

3

02:12:40

4

02:12:42

5

02:12:43

6

02:12:45

7

first of all, I can't recall if it was -- the testimony was

02:12:50

8

objected to.

02:12:52

9

whether someone was selling it.

02:12:57

10

02:12:59

11

02:13:00

12

question from that juror.

02:13:04

13

question.

02:13:04

14

02:13:06

15

02:13:07

16

02:13:09

17

02:13:13

18

02:13:17

19

target checklist, there's a specific question, did we offer

02:13:20

20

them Narcan.

02:13:22

21

02:13:25

22

02:13:25

23

MR. LANIER:

02:13:26

24

THE COURT:

02:13:29

25

THE COURT:

Well, fine.

I can tell them

that's irrelevant.
MR. SWANSON:

It's all because of what this

juror did.
THE COURT:

Well, I can tell them -- well,

I mean, I don't know why it even came in
But I can instruct the jury

that -MR. SWANSON:

MR. LANIER:

I think it was probably a
As I recall, it was a juror

It was a juror question, Your

Honor.
THE COURT:

Well, in retrospect, we probably

shouldn't have gotten into it at all.
MR. LANIER:

THE COURT:

But --

It's on the good faith dispensing

Oh, right, right, because if

the -The dosage.
The concern that -- right, to make

sure that if they're getting a dosage that creates any
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02:13:31

1

concern about overdose, that the person has the Narcan

02:13:36

2

there.

02:13:37

3

02:13:38

4

the juror, well, yeah, but are you selling it, is this a

02:13:41

5

sales opportunity, or are you giving it away.

02:13:44

6

was the question that was displayed and asked of the

02:13:48

7

witness, and then the witness gave the answer where she

02:13:51

8

hedged on it, and then I pressed the witness not to hedge,

02:13:53

9

and the witness said, well, yes, we sell it.

02:14:01

10

MR. SWANSON:

02:14:01

11

MR. LANIER:

02:14:05

12

And I'll be candid, Your Honor, I think that it

02:14:08

13

affects this jury, I think it affects everybody whether they

02:14:11

14

recognize it or not, and I think that the mistrial is

02:14:16

15

appropriate.

02:14:17

16

02:14:26

17

02:14:28

18

there's a mistrial, I have no idea when I'm going to try

02:14:31

19

this again.

02:14:33

20

02:14:36

21

Honor.

02:14:43

22

obviously we've invested -- I've been here for seven solid

02:14:47

23

weeks.

02:14:50

24

this.

02:14:53

25

MR. LANIER:

And then the question became from

And so that

She didn't hedge.
In my vocabulary.

And it's in your discretion, but that's my concern.
THE COURT:

Well, I want everyone to know, if

It's not going to be for a while.
MR. LANIER:

It is not my preference, Your

I don't -- but it is my concern, and I just --

We've invested a lot of time and energy and money in
It's not anything I say lightly.
But before I spend another four weeks here with a case
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02:14:56

1

that's going up, I just want to tell the Court I think that

02:15:01

2

the mistrial is appropriate.

02:15:04

3

tribunal which I owe under my ethical obligation.

02:15:12

4

02:15:20

5

going to suggest is that defendants take the rest of the day

02:15:25

6

and the weekend to confer with their clients and decide if

02:15:29

7

they want to join in the motion.

02:15:33

8

MR. SWANSON:

02:15:34

9

MS. SULLIVAN:

02:15:36

10

02:15:37

11

02:15:39

12

And, Ms. Sullivan, I suggest maybe you talk to your

02:15:41

13

client, you know, maybe there will be four -- well, there

02:15:45

14

can't be four different decisions, it's either yes or no.

02:15:48

15

Each client can decide independently.

02:15:50

16

02:15:53

17

talk to our client, and I agree with Mr. Lanier, we don't

02:15:56

18

want to waste time Your Honor's respectfully here for

02:15:59

19

another month when this record is incurably tainted in our

02:16:03

20

view.

02:16:09

21

02:16:10

22

defendants think.

02:16:16

23

when I'm going to try it again.

02:16:19

24

commitment to either side to -- when that will be or that

02:16:24

25

I'll push everything else I have aside to do it.

THE COURT:

That's my candor to the

Well, then I -- I guess what I'm

Thank you, Judge.
Your Honor, obviously Giant

Eagle -THE COURT:

And you don't have to make --

MS. SULLIVAN:

THE COURT:

And, Your Honor, Ms. Fiebig did

Well, we'll see what the other

But, you know, as I said, I have no idea
I'm not making any
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02:16:27

1

So everyone understands that, if this -- if we have to

02:16:30

2

stop the trial, we have to stop the trial, but I don't know

02:16:32

3

when it will be -- we'll do it again.

02:16:38

4

time, I can tell you that.

02:16:41

5

02:16:43

6

02:16:44

7

02:16:45

8

got five others, five other Bellwethers.

02:16:50

9

right, let those judges have at it.

02:16:54

10

may make more sense at this point and just -- we've got what

02:16:57

11

we've got, and people can use this maybe as a vehicle to

02:17:01

12

have some serious discussions.

02:17:06

13

them, you want to have them.

02:17:08

14

five.

02:17:11

15

02:17:16

16

02:17:19

17

MR. LANIER:

02:17:20

18

THE COURT:

02:17:22

19

02:17:22

20

MR. LANIER:

02:17:23

21

THE COURT:

02:17:31

22

being facetious, the plaintiffs have clients too.

02:17:34

23

public officials.

02:17:35

24

02:17:36

25

MR. STOFFELMAYR:

It will be a long

I think everyone understands

that -THE COURT:

And maybe I won't do it.

We've

I may just say all

I may very well -- that

And if you want to have

If not, you try the other

That may be what we do.
So I suggest, Mr. Lanier, Mr. Weinberger, you -- I

mean, you shouldn't make a snap decision.
Agreed, Your Honor.
And you ought to talk to your

clients too.
Agreed, Your Honor.
You do have -- no, I'm being not

MR. WEINBERGER:

They're

Your Honor, as you know, we

have a unique obligation not just to these clients --
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02:17:41

1

THE COURT:

Got it.

Of course.

02:17:41

2

MR. WEINBERGER:

02:17:41

3

THE COURT:

02:17:46

4

MR. WEINBERGER:

02:17:47

5

02:17:48

6

02:17:50

7

Your Honor, that I just made this decision in a vacuum

02:17:52

8

freewheeling.

02:17:56

9

and we have been in dialogue, Mr. Weinberger and myself, in

02:18:00

10

02:18:01

11

02:18:04

12

then there may be a good path forward.

02:18:07

13

land.

02:18:08

14

02:18:10

15

know, obviously talk first to your clients, talk to each

02:18:12

16

other.

02:18:17

17

02:18:21

18

whatever -- you know, this thing with Narcan, of all the

02:18:27

19

very important things that have occurred in this trial for

02:18:29

20

three weeks and will occur the next three weeks, I can't

02:18:33

21

imagine that any juror is going to make his or her mind up

02:18:36

22

over whether anyone charges for Narcan.

02:18:41

23

think I can make that clear.

02:18:42

24

02:18:50

25

-- but to the entire PEC.

Right.
So we will certainly confer,

Your Honor.
MR. LANIER:

this regard.

And I don't want you to think,

We have been on burning up the text messages

We'll certainly talk to the clients.

And if all the defendants will agree to go forward,

THE COURT:

That's just where we

Well, I think you should, you

Candidly, I don't think -- I mean, I think I can cure

All right?

And I

But, again, if everyone thinks there should be a
mistrial, I've never seen a case where a judge says, well,
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02:18:53

1

everyone's wrong and we can go ahead.

There may be one, but

02:19:01

2

I --

02:19:02

3

02:19:08

4

lot of other cases, I have a lot of other responsibilities.

02:19:10

5

This took a huge amount of time even to get this jury, and I

02:19:14

6

really have no idea as to if we have to stop this trial,

02:19:19

7

when or if I'll do it again, and I may just decide, I'll let

02:19:22

8

the other five judges do it.

02:19:25

9

probably seen enough that if the parties want to use this as

02:19:32

10

an opportunity to work on a resolution, fine.

02:19:35

11

can try the other five cases over the next three or four

02:19:37

12

years.

02:19:45

13

It's not my preference.

02:19:48

14

through, and I think we have a very good jury.

02:19:54

15

this is an extremely attentive jury.

02:19:58

16

ever find a better one.

02:20:01

17

juror was -- intended to cause a mistrial, but she sure as

02:20:08

18

heck should have known better.

02:20:09

19

02:20:13

20

don't think these other individuals are going to make up

02:20:20

21

their mind based on, I mean, who's paying for Narcan.

02:20:25

22

02:20:28

23

02:20:30

24

MR. LANIER:

02:20:31

25

THE COURT:

But again, everyone should understand that I have a

That's fine.

And quite frankly, people have

If not, you

I mean, that may make more sense.
My preference is to see this
Actually,

I can't imagine we'd

And, you know, I don't think this

But anyway, I think the problem can be cured, and I

So I really think you ought to discuss this with your
clients.
We will, Your Honor.
I'm sure everyone has a sense of
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02:20:34

1

who's doing well and who's not.

02:20:37

2

side, I have no clue what this jury's going to do at the

02:20:43

3

end, and they're going to have to be unanimous.

02:20:46

4

plaintiffs are going to make good arguments, the defendants

02:20:50

5

have going to make good arguments.

02:20:52

6

a case as any to see it through.

02:20:54

7

But you ought to, you know, really think it through.

02:21:00

8

I mean, obviously, if you really think that this jury will

02:21:03

9

not be able to decide this case fairly based on the

02:21:07

10

evidence, then you ought to move for a mistrial.

02:21:11

11

you're doing it for tactical reasons, I don't think either

02:21:14

12

side should do it for tactical reasons.

02:21:18

13

02:21:20

14

02:21:23

15

views on the motion before the end of the weekend, do you

02:21:25

16

want us to inform the Court perhaps through Special Master

02:21:28

17

Cohen just so you'll know what to expect on Monday morning?

02:21:32

18

02:21:34

19

mean, you know, the jury's going to come in anyway because I

02:21:43

20

would -- if we have to end the trial, I certainly would talk

02:21:47

21

to them and let them know.

02:21:50

22

whatever, I always do that at the end of the trial.

02:21:52

23

wouldn't just say bye, don't come in.

02:21:55

24

02:21:58

25

MR. MAJORAS:

I can tell you from my

And I think

I think this is as good

But if

Your Honor, John Majoras.

If the parties were to reach a consensus just in our

THE COURT:

MR. LANIER:

That's probably a good idea.

I

If they've got any questions,
I

Your Honor, in that regard, of

course my brain's wheeling on what might happen if we
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02:22:01

1

don't -- if everybody will agree to continue and we can

02:22:05

2

continue this trial, right now we're set to take by video

02:22:10

3

Nelson at 9:00 a.m. on Monday.

02:22:16

4

can call his counsel and bump that to right after lunch as a

02:22:19

5

start time so that if we go Monday, we'll begin with videos.

02:22:22

6

02:22:26

7

her back Tuesday.

02:22:32

8

morning --

02:22:32

9

02:22:39

10

02:22:40

11

02:22:42

12

in touch with Mr. Lanier in terms of making contact with

02:22:46

13

Mr. Nelson's counsel, and that's obviously going to be their

02:22:48

14

call.

02:22:52

15

doing that maybe before we leave today we have some clear

02:22:55

16

understanding, just order of witnesses as we go into next

02:22:57

17

week.

02:22:58

18

MR. LANIER:

02:22:59

19

THE COURT:

02:23:04

20

everyone here Monday morning.

02:23:06

21

obviously I have to put some things on the record.

02:23:09

22

are, we'll see however we are.

02:23:18

23

02:23:31

24

ask you this:

02:23:34

25

here, all right?

He'll be in Dallas.

If I

I can't bring Dr. Keyes back Monday, but I can bring
So we could play a video Monday

THE COURT:

That probably makes sense.

I

mean, I don't have a problem with that.
MR. MAJORAS:

That's fine with us.

Your Honor, we don't -- we'll be

I'd just ask as we've been

All right.

We'll do that.

And either way, I mean, I want
If we're not going forward,
If we

Well, I think what I'll do, then, is -- well, let me
Why don't we finish up with Ms. Keyes?
I mean, she's here.

She's

I mean, I assume we
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02:23:37

1

can finish up with her and then be done.

I don't -- you

02:23:41

2

know, does anyone have a problem with that?

02:23:45

3

MR. MAJORAS:

02:23:47

4

MR. LANIER:

02:23:51

5

distraction level of the jury right now in light of

02:23:53

6

everything we've been through, Your Honor.

02:23:55

7

02:23:58

8

bring her back on Tuesday morning.

02:24:02

9

none of us will talk to her about her testimony or anything

02:24:04

10

like that.

02:24:09

11

that's been in here one at a time, and frankly, I think that

02:24:15

12

this is not on a Friday afternoon, mid afternoon, a time to

02:24:21

13

put them back into the wringer on this.

02:24:25

14

Two more hours of testimony after this, I think they'd be

02:24:28

15

quite distracted.

02:24:31

16

I'll do as the Court's pleasure.

02:24:35

17

MR. STOFFELMAYR:

02:24:37

18

questioner, I'm happy either way.

02:24:39

19

continue, we're happy to continue.

02:24:41

20

makes more sense to wait till Tuesday morning, that's fine

02:24:44

21

as well, from our perspective.

02:24:49

22

02:24:52

23

jury knows this was serious, okay?

02:24:58

24

think it's -- if I just dismiss them out, I don't know what

02:25:06

25

they're going to be thinking.

No objection, Your Honor.
I'm rather concerned about the

It's our expense to bring her back.

I'd much rather

I commit that obviously

But we've got an extremely distracted jury

THE COURT:

That's my opinion.

Your Honor, as the
If the Court wants to
If the Court thinks it

Well, my thought is, you know, the
I mean, but, you know, I

I think it's better candidly
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02:25:10

1

that they just -- you know, they know why we had this break

02:25:13

2

and what we did and that we're proceeding.

02:25:16

3

that this is their last day in the trial, so be it.

02:25:18

4

02:25:19

5

the judge, anything you decide, but it seems a shame to

02:25:21

6

waste these -- I mean, these people have taken so much time

02:25:24

7

out of their lives, if we're all going to agree on a

02:25:27

8

mistrial to have them sit through another afternoon for no

02:25:31

9

reason.

02:25:31

10

02:25:32

11

agree on a mistrial.

02:25:37

12

knowing that you may never try this case or it may be a year

02:25:41

13

or something -- I don't think anyone should make that

02:25:46

14

decision lightly.

02:25:47

15

02:25:51

16

the day, it's all right with me.

02:25:53

17

going to be -- the jury's going to leave with a lot more

02:25:58

18

questions than answers, but --

02:26:06

19

02:26:09

20

Court thinks is best.

02:26:15

21

best.

02:26:19

22

02:26:20

23

actually convinced Walmart that the distraction may be

02:26:23

24

significantly strong this afternoon, that coming back on

02:26:26

25

Tuesday would make more sense.

MS. SULLIVAN:

THE COURT:

If it turns out

Your Honor, obviously you're

I don't know if we're going to

If your clients really all think that,

So, look, if everyone thinks we should just break for

MR. LANIER:

I think actually it's

Your Honor, we'll do whatever the

We'll do whatever the Court thinks is

MR. MAJORAS:

Your Honor, Mr. Lanier has
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02:26:29

1

THE COURT:

All right.

Well, then I'll just

02:26:33

2

excuse them, and I won't say much other than my usual

02:26:36

3

admonitions.

02:26:39

4

thing to do is to conclude today and to come back 9:00 a.m.

02:26:47

5

Monday morning.

02:26:49

6

02:26:51

7

underscore the gravitas of what happened, Your Honor.

02:26:54

8

if we can continue the trial, I think it better ensures

02:26:58

9

juror behavior.

02:27:01

10

02:27:03

11

02:29:37

12

(Jury present in open court at 2:29 p.m.)

02:29:42

13

THE COURT:

02:29:43

14

02:29:43

15

02:29:55

16

time the last hour and a half, we have decided the best

02:29:58

17

thing to do is to recess for the week.

02:30:03

18

you home a little early today.

02:30:08

19

02:30:11

20

going to -- I thought everyone was paying close attention,

02:30:14

21

but clearly at least one person wasn't.

02:30:21

22

02:30:24

23

checking whatsoever about any of these witnesses, the

02:30:27

24

subject matter, anything remotely connected to this trial.

02:30:31

25

Everything you'll need you're going to learn in this

I'll just say we've determined that the best

MR. LANIER:

THE COURT:

I think that might even

Okay.

All right.

And

We'll bring the

jury back then.

All right.

Please be seated,

ladies and gentlemen.
Because of the matter that has taken up all of our

So I'm going to send

I'm going to reemphasize everything I've said, and I'm

You are absolutely not to do any independent research,
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02:30:34

1

courtroom.

02:30:35

2

You're not to discuss this case among anyone.

02:30:39

3

tell them that the judge has ordered me not to discuss it.

02:30:43

4

Have good weekend, and we'll see you at 9:00 a.m. on

02:30:46

5

02:30:50

6

(Jury excused for the day at 2:30 p.m.)

02:31:18

7

THE COURT:

02:31:24

8

02:31:25

9

02:31:30

10

02:31:33

11

out what you want to do, but I really want to emphasize what

02:31:36

12

I said.

02:31:42

13

commitment as to when or if I will retry the case.

02:31:49

14

want everyone to understand that.

02:31:51

15

02:31:55

16

other obligations, but I cannot in good faith continue to do

02:32:00

17

that.

02:32:03

18

been sitting in jail for over a year.

02:32:06

19

them.

02:32:09

20

a long time, if at all.

02:32:12

21

But, and again, I may decide just not to do it.

02:32:18

22

again, the whole purpose of this was to, in my opinion, give

02:32:23

23

a test case so everyone could see and to use it as a vehicle

02:32:27

24

for some resolution, because clearly no one can try these

02:32:30

25

cases for 10 years or 50 years or 100 years.

Just

Monday.

All right.

Just close the door in

the back, please.
Everyone just be seated for one minute.
All right.

Well, obviously each party needs to figure

If we have to stop this trial, I'm not making any
I just

I've obviously put aside -- pushed aside all of my

I've got a whole lot of criminal defendants who have
I've got to deal with

I have a number of other commitments.

So it will be

And
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02:32:41

1

So I may just decide I'll let the other five go

02:32:44

2

forward and, you know, we've got what we got on this.

02:32:49

3

don't know.

02:32:52

4

understand that.

02:32:55

5

trial will go forward again in any -- in the near future it

02:33:01

6

won't, and when or if, I'm not making any commitment to

02:33:05

7

anyone.

02:33:08

8

02:33:11

9

02:33:14

10

of my client and our team, I'd just like to thank you for

02:33:17

11

the care that you've taken on this issue regardless of how

02:33:19

12

it turns out.

02:33:20

13

02:33:21

14

02:33:23

15

commitment to everyone.

02:33:29

16

know, no one liked, certainly half didn't, but that's how it

02:33:32

17

goes.

02:33:33

18

02:33:36

19

sides, and that's what I'll continue to do if we resume this

02:33:41

20

or whenever.

02:33:43

21

02:33:46

22
23
24
25

I

So I haven't -- I just want everyone to
No one should assume this was -- this

I think I've fulfilled my obligations.

Okay.
MR. DELINSKY:

THE COURT:

Your Honor, I just -- on behalf

You're welcome, Mr. Delinsky.

I think I've conducted a fair trial.

That's my

I mean, I've made rulings that, you

But I think I've had the same strike zone for both

Okay.

Well, have a good weekend.

(Proceedings adjourned at 2:33 p.m.)
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1

(In open court at 8:43 a.m.)

08:43:25

2

COURTROOM DEPUTY:

All rise.

08:43:26

3

THE COURT:

Everyone can be seated.

08:43:45

4

08:43:53

5

08:43:57

6

and the cases that both sides cited.

08:44:08

7

appropriate thing to do is bring each of the jurors in

08:44:15

8

individually as I did last Friday, instruct each juror that

08:44:23

9

they are completely -- to completely disregard anything that

08:44:29

10

former Juror No. 4 showed them or said to them and make sure

08:44:34

11

they can follow that instruction, and then ask them if anything

08:44:41

12

that that juror said or did leads them to believe they can no

08:44:48

13

longer be a fair and impartial juror.

08:44:53

14

out.

08:44:57

15

I think as an added precaution I'll ask them that if

08:45:01

16

anything else that has occurred in the roughly one month since

08:45:05

17

they've been sworn causes them to doubt whether they can be

08:45:08

18

fair and impartial.

08:45:12

19

number of jurors, to proceed.

08:45:18

20

08:45:22

21

situations after the fact when the extraneous information or

08:45:31

22

independent tests that a juror did improperly came to light

08:45:36

23

after the verdict.

08:45:48

24

information and/or test went to the heart of the case, and it

08:45:53

25

was clearly prejudicial.

Okay.

(Brief pause in proceedings).
THE COURT:

All right.

I've read everyone's briefs
I have concluded that the

Anyone who says yes is

I'm not going to make any attempt to rehabilitate them.

And then assuming we have an adequate

The cases that the defendants cited all deal with

And also in those situations the extraneous

It went -- you know, it went to the
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08:45:56

1

heart of the case.

The speed of the automobile, the cause of

08:45:59

2

the fire, et cetera.

08:46:06

3

had did went to the essence of the issues in dispute.

08:46:13

4

08:46:17

5

naloxone.

08:46:20

6

plaintiffs or any of the four defendants mentioning this in

08:46:24

7

opening statement, and I don't think anyone's going to mention

08:46:26

8

it ---

08:46:28

9

08:46:32

10

08:46:33

11

08:46:35

12

mention it in final argument.

08:46:44

13

irrelevant as to whether or not the plaintiffs can prove their

08:46:47

14

public nuisance claims against any or all of the defendants.

08:46:51

15

And I'm confident from the answers of the jurors that most of

08:46:53

16

them ignored it, what this juror -- ex-Juror No. 4 said.

08:47:06

17

08:47:12

18

middle of a trial is the very last resort, and if there are any

08:47:17

19

measures short of mistrial that the judge feels can address the

08:47:20

20

issue, that's what the judge should do.

08:47:24

21

going to do.

08:47:31

22

MS. SULLIVAN:

08:47:32

23

THE COURT:

08:47:35

24

obvious.

08:47:40

25

judicial resources and the most effective and efficient use of

It was the -- what the offending juror

This case is not going to be decided on Narcan or
I don't recall either side -- either side, the

Robert, I don't think this mic's on.

Can you take

care of it, please.
I don't think any of the defendants are even going to
It's extraneous and it's

So it's clear from the case law a mistrial in the

And so that's what I'm

And, Your Honor --

I also want to point out what should be

One of my responsibilities is the preservation of
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08:47:45

1

judicial resources.

It took us more than two months to pick

08:47:48

2

this jury.

08:47:53

3

or the other for 45-plus years.

08:47:58

4

diligent or attentive jury in all my 45-plus years.

08:48:01

5

08:48:04

6

know it's going to be based on attention and detail and doing

08:48:08

7

the right thing.

08:48:13

8

time.

08:48:16

9

They're not daydreaming.

08:48:20

10

dozing.

08:48:25

11

trial was postponed twice because of COVID.

08:48:28

12

08:48:32

13

dealt with trials that were conducted during COVID because

08:48:34

14

fortunately that never happened before.

08:48:39

15

people said we couldn't pull this off and it was a foolish

08:48:45

16

thing to start this trial and try to do it when we did.

08:48:48

17

we could do it safely.

08:48:53

18

one has any idea what the course of this pandemic is going to

08:48:58

19

be.

08:49:04

20

where been wrong.

08:49:09

21

predict the future and we've done pretty well so far, we're

08:49:13

22

halfway through, that's another reason to go forward and not

08:49:17

23

try to redo it.

08:49:25

24

mean, I have a whole lot of criminal defendants who have been

08:49:27

25

waiting for over a year for a trial and they've been locked up

I've been, you know, in the courtroom on one side
I've never seen a more

I have no idea what they're going do at the end, but I

Because they're paying attention all the

Every time I look at them, they are focused.
They're not wandering.

Trust me, I've had that.

All right?

All right?

They're not

So -- and this

I mean, none of the cases anyone cited, of course,

You know, a lot of

I felt

So far we haven't had any issues.

No

Just about everyone's thoughts, predictions, prophecies
Certainly mine were.

So, since no one can

Because given my professional commitments -- I
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08:49:32

1

and I've got a constitutional obligation to give them their

08:49:35

2

trials.

08:49:41

3

obligations.

08:49:43

4

is a case of national importance because it's a Bellwether for

08:49:51

5

the pharmacies to really whether or not the plaintiffs' theory

08:49:55

6

of liability will resonate with a jury.

The plaintiffs think

08:49:59

7

it will; the defendants think it won't.

Well, we'll find out.

08:50:02

8

And it's important to find out, and so we're going to make

08:50:05

9

every effort to do that.

08:50:07

10

08:50:11

11

mean, we've got 13 jurors now.

08:50:16

12

If we loss one or two, we loss one or two, I really don't think

08:50:23

13

we'll' loss any, but if any juror who says I doubt -- you know,

08:50:27

14

I have any concern I can be fair and impartial is going to be

08:50:29

15

out.

08:50:32

16

answer is given like that.

08:50:34

17

08:50:40

18

next witness.

08:50:44

19

briefing.

08:50:46

20

08:50:51

21

so just briefly, this is an issue that we do not believe can be

08:50:51

22

cured as acknowledged by the plaintiffs' counsel.

08:50:54

23

was affected.

08:50:57

24

08:50:59

25

Everyone else has professional obligations, personal
I have no idea when we could retry this, and this

So that's what I plan to do and then assuming -- I
We have way more than we need.

I'm not going to endeavor to rehabilitate anyone if an
So that's what I plan to do.

And then -- then we'll proceed with the plaintiffs'
But I appreciate everyone's very thorough

MS. SULLIVAN:

Your Honor, I understand you've ruled,

Everybody

Clearly Juror No. 4 believes --

THE COURT:
anything further.

Ms. Sullivan, you -- you don't need to say

I understand -- I mean, you've made your
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08:51:02

1

argument.

All right?

08:51:03

2

MS. SULLIVAN:

08:51:06

3

THE COURT:

08:51:08

4

preserved your issue.

08:51:12

5

MR. LANIER:

08:51:13

6

this into writing in front of the Court, but in the midst of

08:51:19

7

trial to figure this all out and the immediate reaction, having

08:51:23

8

now a chance to research Sixth Circuit law, I speak on behalf

08:51:29

9

of the plaintiffs saying that this is not an incurable

08:51:32

10

situation, and we believe if you polled the jury, as you're

08:51:35

11

saying, as long as the jury commits that they can be fair and

08:51:38

12

independent, then we are absolutely fine proceeding.

08:51:42

13

don't want anything I said on Friday to misdirect the Court or

08:51:46

14

any appellate court in that regard.

08:51:49

15

08:51:53

16

what you said.

08:51:56

17

reflect, talk to their clients.

08:52:01

18

let's -- I mean, as I have.

08:52:07

19

thought about them some more.

08:52:11

20

what everyone said, and then that's the way to make a decision

08:52:15

21

of this -- of consequence to take some time to reflect on it.

08:52:22

22

And that's what everyone's done and I appreciate that.

08:52:24

23

08:52:28

24

08:52:41

25

THE COURT:

Thank you, Judge.

Thank you.

I just, you know, I disagree, but, you

And, Your Honor, for the record I put

That's okay.

And I

I mean, Mr. Lanier, you said

I encouraged everyone to think about it,
Everyone did that.

So

I mean, I said some things.
I've looked at some cases.

I
Read

So I think what I will do, I'll ask Mr. Pitts to bring
in the jurors one by one as we did on Friday.
It's actually a couple minutes before 9:00 so I'll
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08:52:43

1

wait till 9:00.

Good point.

08:52:44

2

08:52:49

3

did any further work on the exhibits.

08:52:55

4

got here?

08:53:08

5

Tasha Polster.

08:53:11

6

Do the defendants have any objection to any of those?

08:53:17

7

MS. SWIFT:

08:53:20

8

do have a couple of objections of that.

08:53:21

9

through those right now.

08:53:21

10

08:53:22

11

08:53:23

12

Which ones?

08:53:24

13

MS. SWIFT:

08:53:28

14

Ms. Polster's personnel file, which was marked highly

08:53:32

15

confidential for perhaps obvious reasons.

08:53:34

16

08:53:36

17

right.

08:53:41

18

plaintiffs gave me, 19927 says an investigation report of

08:53:45

19

Douglas Winland.

08:53:47

20

08:53:49

21

08:53:49

22

08:53:52

23

well already, so, see if you can get this straightened out and

08:53:55

24

then --

08:53:56

25

Since we have a couple minutes, I don't know if anyone
I think -- what have I

There was a list from the plaintiffs for
Two pages, one and a half pages.

THE COURT:
take them up.

Your Honor, Kate Swift for Walgreens.

All right.

We

I'm happy to walk

If we can do it quickly, I'll

If not, we'll put them off.

THE COURT:

Sure.

The first one is P19927, which is

Wait a minute.

We don't believe --

Hold it.

One -- all

Ms. Swift, I'm sorry, I've got on the list the

MS. SWIFT:

I'm looking at the list that plaintiffs

THE COURT:

All right.

gave me.

MS. SWIFT:

Sure.

Well, look, this isn't working

Happy to.
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08:53:57

1

THE COURT:

08:53:59

2

I'm -- I've got a list that was given to me last week by the

08:54:02

3

plaintiffs, and the first one is 19927.

08:54:07

4

report of Douglas Winland.

08:54:09

5

08:54:11

6

08:54:13

7

THE COURT:

All right, look --

08:54:15

8

MS. SWIFT:

We'll work with the plaintiffs on it.

08:54:17

9

THE COURT:

I'll give this back to the plaintiffs.

08:54:19

10

08:54:23

11

08:54:25

12

08:54:25

13

THE COURT:

08:54:27

14

MR. WEINBERGER:

08:54:28

15

THE COURT:

08:54:30

16

What about with Dr. Alexander?

08:54:34

17

08:54:39

18

08:54:41

19

Ms. Polster, I just want to make clear.

08:54:43

20

exhibits that we'd like to offer with her as well.

08:54:45

21

08:54:46

22

08:54:47

23

08:54:51

24

08:54:51

25

MS. SWIFT:

-- I'll do it another time.

I mean,

It says investigation

We object to that one too, but I don't

have that on the list right in front of me.

Figure it all out and we'll deal with it another time.
MR. WEINBERGER:

Your Honor, while we have some

time --

of that.

Well, let me -I'm sorry --

So that needs work.
Maybe we can take care

Any exhibits with Dr. Alexander.
MS. SWIFT:

THE COURT:

Your Honor, before we move off

Well, sure you do.

Defendants have some

But have you gone over

those with the plaintiffs?
MS. SWIFT:

I have sent them to the plaintiffs, yes,

Your Honor.
THE COURT:

See if you can work this out, get me a
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08:54:52

1

list of the exhibits that the plaintiffs are going to offer, a

08:54:55

2

list the defendants are going to offer and just some sort of a

08:54:57

3

mark where anyone objects and then I'll go through those.

08:55:01

4

MS. SWIFT:

We will, Your Honor.

08:55:02

5

THE COURT:

All right.

08:55:08

6

MR. WEINBERGER:

08:55:09

7

THE COURT:

08:55:12

8

MR. WEINBERGER:

08:55:13

9

THE COURT:

08:55:14

10

What the defendants?

08:55:18

11

MS. FIEBIG:

08:55:18

12

hoping to admit through Dr. Alexander.

08:55:19

13

plaintiffs.

08:55:19

14

THE COURT:

08:55:24

15

With two, we may be able to get those done quickly.

08:55:26

16

Any of the other defendants have anything with

08:55:29

17

08:55:33

18

MR. SWANSON:

08:55:34

19

THE COURT:

08:55:36

20

08:55:46

21

08:55:53

22

They're -- looks like government hearings.

08:55:59

23

you proposing to admit the whole thing, or just the portion of

08:56:04

24

Dr. Alexander's testimony?

08:56:07

25

Thank you.

What about Dr. Alexander?

We have no exhibits to move --

Okay.
-- into evidence.

That's easy.

Giant Eagle has two exhibits that we were
We've shared them with

Let me see them, Ms. Fiebig.

Dr. Alexander?
No, Your Honor.

All right.

Well, we should be able to

take a quick look at these two.
All right.

MS. FIEBIG:

We've got Exhibits 1328 and 1329.
I don't know, are

Yes, we have the page numbers that we can
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08:56:10

1

offer for admission.

08:56:12

2

08:56:14

3

materials and shouldn't be admit into evidence.

08:56:20

4

testimony of his that they impeached him on or attempted to

08:56:23

5

impeach him on.

08:56:28

6

for the jury to consider, not --

08:56:30

7

08:56:32

8

cross-examined him on these and he didn't -- he didn't disavow

08:56:37

9

them.

08:56:38

10

08:56:41

11

08:56:42

12

08:56:44

13

different than what he said?

08:56:47

14

different?

08:56:52

15

statement that's directly contradictory may be admissible under

08:56:57

16

certain circumstances, but I don't -- didn't recall that.

08:57:00

17

08:57:03

18

801(d)(1)(A).

08:57:06

19

statement that he provided in a sworn hearing.

08:57:07

20

08:57:11

21

you know, let's start with 1328.

08:57:17

22

think something was directly inconsistent.

08:57:17

23

08:57:25

24

08:57:29

25

MR. WEINBERGER:

Your Honor, these are impeachment
This is prior

His testimony in court is the testimony to --

THE COURT:

MS. FIEBIG:

Well, I tend to agree.

I mean, you

He didn't disavow them, but we think that

his -THE COURT:

Do you think they're fundamentally
Anything in here is fundamentally

I think there is a rule of evidence that a prior

MS. FIEBIG:

That's right, Your Honor.

And that's

We do think that this is an inconsistent

THE COURT:

MS. FIEBIG:

Well, what specifically -- what page of --

Sure.

Give me a page and where you

In 1328, on Page 41, which is

Bates stamped 132800045 -THE COURT:

Hold it, please.

Well, Page 41 of the --
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08:57:39

1

MS. FIEBIG:

The page number at the top.

08:57:40

2

THE COURT:

08:57:42

3

08:57:42

4

08:57:45

5

the page he testified, "In my testimony I'd like to mention

08:57:47

6

three important steps to address this problem."

08:57:49

7

with prescribing practices.

08:57:52

8

THE COURT:

08:57:53

9

MS. FIEBIG:

08:57:57

10

08:58:05

11

08:58:09

12

08:58:13

13

08:58:16

14

to what he said in court, it's that the statements that he

08:58:18

15

made --

08:58:19

16

08:58:21

17

08:58:23

18

All right.

08:58:28

19

directly contradictory there?

08:58:29

20

08:58:31

21

08:58:32

22

THE COURT:

08:58:32

23

MS. FIEBIG:

08:58:34

24

08:58:36

25

All right.

I've got it.

Now, what

statement?
MS. FIEBIG:

So you'll see starting in the middle of

He started

Right.
Talked about addiction.

And then how

people should properly dispose of opioids.
THE COURT:

Yeah.

Yes.

Well, I don't see anything

directly contradictory to what he said in court.
MS. FIEBIG:

THE COURT:
possibly admit it.

It's not that it's directly contradictory

Well, that's the only basis that you could
So, without that, it's not coming in.

MS. FIEBIG:

The next document is 1329?

What's

But there's actually a couple of other

pages in 1328.
All right.
And I'm happy to provide them to

plaintiffs and the Court -THE COURT:

All right.

If you can -- if you can show
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08:58:39

1

something in here that is directly contradictory to what he

08:58:43

2

said, I'll consider that, and that alone.

08:58:48

3

plaintiffs and if -- you know, the plaintiffs agree, fine, if

08:58:51

4

they disagree, then I'll deal with it.

08:58:53

5

MS. FIEBIG:

08:58:54

6

THE COURT:

08:58:59

7

08:59:10

8

08:59:19

9

08:59:19

10

08:59:21

11

08:59:22

12

08:59:24

13

something I was hoping the parties could work out with

08:59:30

14

Special Master Cohen.

08:59:33

15

this out.

08:59:37

16

don't know if the defendants are objecting to it or not or on

08:59:41

17

what basis, but I had directed -- I think there's several

08:59:44

18

issues that I wanted you to --

08:59:46

19

MR. WEINBERGER:

08:59:46

20

THE COURT:

08:59:49

21

This was one of them.

08:59:54

22

MS. FIEBIG:

08:59:54

23

MR. WEINBERGER:

08:59:57

24

08:59:58

25

So show it to the

Understood, Your Honor.
But unless it's directly contradictory it

doesn't come in.
All right.

And, Mr. Weinberger, you had something you

wanted to raise.
MR. WEINBERGER:

Your Honor, this motion we filed a

motion to admit.
THE COURT:

I saw that -- I'll wait -- this was

I don't know, I'd still like him to work

If he can't, I'll just have to deal with it, so, I

Right.

-- work on with Special Master Cohen.
There were at least two others.
Understood, Your Honor.
The other was the IMS contracts, and

I have -THE COURT:

IMS CSA.
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09:00:01

1

MR. WEINBERGER:

Right.

I have had discussions with

09:00:02

2

09:00:03

3

09:00:06

4

09:00:06

5

09:00:10

6

haven't had a chance to discuss our response with the other

09:00:12

7

side, and as to the CSA, the general additional instructions on

09:00:18

8

the CSA, we are going to file this morning our own version.

09:00:23

9

Again, we will discuss --

09:00:26

10

09:00:27

11

09:00:28

12

MR. WEINBERGER:

09:00:29

13

THE COURT:

09:00:31

14

09:00:36

15

09:00:38

16

09:00:40

17

09:00:42

18

again, I want you to try and -- you ought to be able to come

09:00:45

19

together on all three of these.

09:00:49

20

09:00:56

21

09:02:03

22

(Brief pause in proceedings).

09:02:15

23

(Juror returned to courtroom).

09:02:15

24

THE COURT:

09:02:17

25

You can take your mask off.

them about that.
THE COURT:

A stipulation or instruction on settlement

agreements.
MR. WEINBERGER:

THE COURT:

Right.

All right.

We submitted a response.

We

Well, I want you to keep

working on it.
-- with counsel.

Use Special Master Cohen to assist you.

If parties can't agree, obviously I'll decide it.
MR. DELINSKY:

And, Your Honor, we'll be putting in

something shortly on the IMS today.
THE COURT:

Okay.

All right.

Well, you can file it, but

Now we'll start bringing in the jurors, please.

One by one.

Good morning, ma'am.
This will be very quick.
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09:02:20

1

I hope you had a good weekend.

09:02:22

2

09:02:27

3

disregard anything that former Juror 4 showed to you or said to

09:02:34

4

you.

09:02:35

5

09:02:39

6

two, it has no relevance to the case.

09:02:43

7

instruction?

09:02:43

8

A JUROR:

09:02:44

9

THE COURT:

09:02:48

10

what former Juror No. 4 showed you or said to you that casts

09:02:54

11

any doubt in your mind as to whether you can continue to be a

09:02:58

12

fair and impartial juror in this case?

09:03:01

13

09:03:03

14

09:03:05

15

09:03:09

16

anything else that has occurred in the roughly one month since

09:03:14

17

I gave you the oath and swore you in with your fellow jurors

09:03:18

18

that casts any doubt in your mind as to whether you can

09:03:21

19

continue to be fair and impartial in this case?

09:03:23

20

A JUROR:

09:03:24

21

THE COURT:

09:03:25

22

A JUROR:

09:03:27

23

(Juror excused from courtroom).

09:04:10

24

(Juror returned to courtroom).

09:04:10

25

First, I am instructing you that you are to completely

One, it was obviously improper that she did it, and

A JUROR:

So can you follow that

Yes.
Okay.

No.

Second, is there anything about

It didn't really change anything about

what I'm thinking about the case.
THE COURT:

Okay.

And just to be safe, is there

No.
Okay.

Thank you.

Thank you.

THE COURT:

Good morning, ma'am.

You can take your
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09:04:12

1

mask off for a minute.

This won't take long.

09:04:15

2

A JUROR:

09:04:16

3

THE COURT:

09:04:18

4

A JUROR:

09:04:19

5

THE COURT:

09:04:21

6

completely ignore, disregard not consider anything that former

09:04:27

7

Juror No. 4 showed you or said to you.

09:04:30

8

Can you follow that instruction?

09:04:32

9

A JUROR:

09:04:33

10

09:04:36

11

she did and said, and it's also not relevant to the issues in

09:04:39

12

this case.

09:04:41

13

09:04:45

14

former Juror No. 4 that causes you to doubt whether you can

09:04:51

15

continue to be a fair and impartial juror in this case?

09:04:53

16

A JUROR:

09:04:54

17

THE COURT:

09:04:57

18

anything else that has occurred in the roughly one month since

09:05:01

19

I gave you the oath that causes you to doubt whether you can

09:05:06

20

continue to be fair and impartial in this case to both sides?

09:05:11

21

Is that a no?

09:05:13

22

A JUROR:

09:05:15

23

THE COURT:

09:05:19

24

09:05:19

25

Good morning.
Hope you had a good weekend.

I did.

Thank you.

I am instructing you that you must

Yes, I can.

THE COURT:

Obviously it was completely improper what

Second, is there anything about what happened with

No.
All right.

I'm fine.
Okay.

And just to be sure, is there

I can continue do this role.

You have no doubt of your ability

to be fair and impartial?
A JUROR:

I can be fair and impartial.
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09:05:21

1

THE COURT:

Fair and impartial or -- I just want to

09:05:24

2

09:05:25

3

A JUROR:

09:05:26

4

THE COURT:

09:05:29

5

09:05:29

6

09:05:29

7

(Juror excused from courtroom).

09:05:29

8

(Juror returned to courtroom).

09:06:12

9

09:06:13

10

A JUROR:

09:06:14

11

THE COURT:

09:06:16

12

I am instructing you that you must completely

09:06:20

13

disregard anything that former Juror No. 4 said or did.

09:06:25

14

A JUROR:

09:06:26

15

THE COURT:

09:06:28

16

A JUROR:

09:06:29

17

THE COURT:

09:06:31

18

it's not relevant to the issues you have to decide in this

09:06:35

19

case.

09:06:36

20

A JUROR:

09:06:37

21

THE COURT:

09:06:40

22

former Juror No. 4 said or did that causes you to doubt whether

09:06:46

23

you could continue to be a fair and impartial jury -- juror in

09:06:50

24

this case?

09:06:50

25

make sure -Fair and impartial.
Okay.

All right.

Just wanted to be sure.

Thank you, ma'am.
A JUROR:

You're welcome.

THE COURT:

A JUROR:

Good morning, ma'am.

Good morning.
Hope you had a good weekend.

Yes, sir.
Can you follow that instruction?

Absolutely, sir.
Okay.

It was improper what she did, and

Okay.
Second, is there anything about what

No.

I just -- I let it in one ear and out
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09:06:54

1

the other.

09:06:55

2

THE COURT:

09:06:56

3

And just to be sure, is there anything else that might

09:07:00

4

have occurred in the roughly one month since you took the oath

09:07:02

5

that causes you to doubt your ability to be fair and impartial

09:07:06

6

in this case?

09:07:07

7

A JUROR:

09:07:11

8

THE COURT:

09:07:13

9

A JUROR:

09:07:13

10

(Juror excused from courtroom).

09:07:48

11

(Juror returned to courtroom).

09:07:48

12

THE COURT:

09:07:50

13

A JUROR:

09:07:51

14

THE COURT:

09:07:53

15

I am instructing you that you must completely

09:07:58

16

disregard anything that former Juror No. 4 said or did.

09:08:00

17

Can you do that?

09:08:01

18

A JUROR:

09:08:02

19

THE COURT:

09:08:08

20

former Juror No. 4 said or did cause you to doubt in any way

09:08:13

21

your ability to continue to be a fair and impartial juror in

09:08:16

22

this case?

09:08:17

23

A JUROR:

09:08:19

24

THE COURT:

09:08:21

25

All right.

No.

That's fine.

Nothing.

Okay.

Listening with open ears.

Good.

Thank you very much.

You're welcome.

Good morning, sir.

Good morning.
You can take off your mask, please.

Yes.
All right.

Second, has anything that

No.
All right.

And just to be sure, is there

anything else that might have occurred over the last month or
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09:08:24

1

so since you took the oath that causes you to be doubt your

09:08:28

2

ability to be a fair and impartial juror in this case?

09:08:33

3

A JUROR:

09:08:33

4

THE COURT:

09:08:35

5

(Juror excused from courtroom).

09:09:17

6

(Juror returned to courtroom).

09:09:17

7

09:09:19

8

mask off for a minute while I -- this should just take a minute

09:09:22

9

or two.

09:09:22

10

09:09:26

11

09:09:31

12

Can you follow that instruction?

09:09:33

13

A JUROR:

09:09:33

14

THE COURT:

09:09:36

15

Juror No. 4 said or did that casts any doubt in your mind about

09:09:42

16

your ability to continue to be a fair and impartial juror in

09:09:48

17

this case?

09:09:48

18

A JUROR:

09:09:49

19

THE COURT:

09:09:51

20

else that might have occurred in the roughly one month since

09:09:54

21

you took the oath that causes you to doubt your ability to

09:09:55

22

continue to be a fair and impartial juror in this case?

09:09:58

23

A JUROR:

09:09:58

24

THE COURT:

09:09:58

25

No, sir.

THE COURT:

All right.

Thank you.

Good morning, ma'am.

You can take your

First, I am instructing you that you must completely
disregard anything that former Juror No. 4 said or did.

Absolutely.
And, second, is there anything that former

Absolutely not.
And just to be sure, is there anything

No, sir.
All right.

Thank you very much, ma'am.

(Juror excused from courtroom).
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09:10:38

1

(Juror returned to courtroom).

09:10:38

2

09:10:41

3

09:10:44

4

A JUROR:

09:10:45

5

THE COURT:

09:10:47

6

completely disregard anything that former Juror No. 4 said or

09:10:51

7

did.

09:10:51

8

Can you follow that instruction, ma'am?

09:10:53

9

A JUROR:

09:10:54

10

09:10:56

11

Juror No. 4 said or did that causes you to doubt in any way

09:11:01

12

your ability to continue to be a fair and impartial juror in

09:11:04

13

this case?

09:11:05

14

A JUROR:

09:11:06

15

THE COURT:

09:11:08

16

else that might have occurred in the roughly one month since I

09:11:11

17

gave you the oath that causes you to doubt in any way your

09:11:15

18

ability to continue to be a fair and impartial juror in this

09:11:20

19

case?

09:11:20

20

A JUROR:

09:11:20

21

THE COURT:

09:11:22

22

(Juror excused from courtroom).

09:11:55

23

(Juror returned to courtroom).

09:11:55

24

THE COURT:

09:11:57

25

A JUROR:

THE COURT:

Good morning, ma'am.

I hope you had a

good weekend, and you can take off your mask for a minute.
Thank you.
First, I am instructing you that you must

Yes.

THE COURT:

Second, is there anything that former

No.
And just to be sure, is there anything

No.
Thank you.

Good morning, sir.

Good morning.
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09:11:58

1

THE COURT:

I am instructing you that you must

09:12:00

2

completely disregard anything that former Juror No. 4 said or

09:12:04

3

did.

09:12:05

4

Can you follow that instruction?

09:12:07

5

A JUROR:

09:12:09

6

THE COURT:

09:12:11

7

Juror No. 4 said or did which causes you to doubt in any way

09:12:15

8

your ability to continue to be a fair and impartial juror in

09:12:19

9

this case?

09:12:20

10

A JUROR:

09:12:21

11

THE COURT:

09:12:23

12

anything else that might have occurred over the last month that

09:12:27

13

causes you to doubt in any way your ability to be -- to

09:12:31

14

continue to be a fair and impartial juror in this case?

09:12:34

15

A JUROR:

09:12:34

16

THE COURT:

09:12:36

17

A JUROR:

09:12:36

18

(Juror excused from courtroom).

09:13:12

19

(Juror returned to courtroom).

09:13:12

20

09:13:14

21

09:13:15

22

A JUROR:

09:13:16

23

THE COURT:

09:13:18

24

completely disregard anything that former Juror No. 4 said or

09:13:22

25

did.

Understood.

Yeah.

Absolutely.

And, second, is there anything that former

Absolutely not.
All right.

And just to be sure, is there

No, sir.
All right.

All right.

THE COURT:

Thank you.

Thank you.

Good morning, ma'am.

I hope you had a

good weekend.
Good morning.
First, I am instructing you that you must
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09:13:22

1

Can you follow that instruction, ma'am?

09:13:24

2

A JUROR:

09:13:25

3

THE COURT:

09:13:28

4

former Juror 4 -- No. 4 said or did that causes you to doubt in

09:13:34

5

any way your ability to continue to be a fair and impartial

09:13:37

6

juror in this case?

09:13:38

7

A JUROR:

09:13:39

8

THE COURT:

09:13:42

9

09:13:46

10

I gave you the oath that causes you to doubt in any way your

09:13:50

11

ability to continue to be a fair and impartial juror in this

09:13:53

12

case?

09:13:56

13

A JUROR:

09:13:57

14

THE COURT:

09:13:58

15

(Juror excused from courtroom).

09:14:33

16

(Juror returned to courtroom).

09:14:33

17

THE COURT:

09:14:35

18

A JUROR:

09:14:36

19

THE COURT:

09:14:38

20

09:14:40

21

I am instructing you that you must completely

09:14:42

22

disregard anything that former Juror No. 4 said or did.

09:14:46

23

Can you follow that instruction, ma'am?

09:14:49

24

A JUROR:

09:14:51

25

THE COURT:

Yes.
And, second, is there anything about what

No.
And just to be sure, is there anything

else that might have occurred over the roughly one month since

No.
Thank you very much.

Good morning, ma'am.

Good morning.
I hope you had a good weekend, and you can

take off your mask for a minute, please.

I understand, and I agree.
Okay.

And, second, is there anything
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09:14:53

1

about what former Juror No. 4 said or did that causes you to

09:14:58

2

doubt in any way your ability to continue to be a fair and

09:15:02

3

impartial juror in this case?

09:15:04

4

A JUROR:

09:15:05

5

THE COURT:

09:15:07

6

anything else that might have occurred over the roughly one

09:15:10

7

month since I gave you the oath that causes you to doubt your

09:15:14

8

ability to continue to be a fair and impartial juror in this

09:15:16

9

case?

09:15:17

10

A JUROR:

09:15:18

11

THE COURT:

09:15:19

12

A JUROR:

09:15:19

13

(Juror excused from courtroom).

09:15:57

14

(Juror returned to courtroom).

09:15:57

15

THE COURT:

09:15:59

16

A JUROR:

09:15:59

17

THE COURT:

09:16:02

18

09:16:02

19

09:16:04

20

09:16:10

21

Can you follow that instruction, sir?

09:16:11

22

A JUROR:

09:16:12

23

THE COURT:

09:16:13

24

former Juror No. 4 said or did that causes you to doubt in any

09:16:20

25

way your ability to be -- to continue to be fair and impartial

None whatsoever.
All right.

And just to be sure, is there

No.
Thank you very much, ma'am.

Thank you.

Good morning, sir.

Good morning.
You can take your mask off for a minute,

please.
First, I am instructing you that you must completely
disregard anything that former Juror No. 4 said or did.

Yes.
Second, is there anything about what
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09:16:23

1

in this case?

09:16:25

2

A JUROR:

09:16:26

3

THE COURT:

09:16:27

4

else that might have occurred over the roughly one month since

09:16:30

5

I gave you the oath that causes you any concern about

09:16:34

6

continuing to be a fair and impartial juror in this case?

09:16:37

7

A JUROR:

09:16:38

8

THE COURT:

09:16:39

9

A JUROR:

09:16:39

10

(Juror excused from courtroom).

09:17:13

11

(Juror returned to courtroom).

09:17:13

12

THE COURT:

09:17:14

13

A JUROR:

09:17:17

14

THE COURT:

09:17:20

15

completely disregard anything that former Juror No. 4 said or

09:17:25

16

did.

09:17:25

17

Can you do that?

09:17:26

18

A JUROR:

09:17:28

19

THE COURT:

09:17:29

20

former Juror No. 4 said or did that causes you to doubt in any

09:17:35

21

way your ability to continue to be a fair and impartial juror

09:17:38

22

in this case?

09:17:39

23

A JUROR:

09:17:40

24

THE COURT:

09:17:42

25

No.
And just to be sure, is there anything

No.
Thank you very much.

All right.

Thank you.

Good morning, ma'am.

Good morning.
First, I am instructing you that you must

Yes.
Second, is there anything about what

No.
And just to be sure, is there anything

else that might have occurred in the roughly one month since I
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09:17:46

1

gave you the oath that causes you to doubt in any way your

09:17:49

2

ability to continue to be a fair and impartial juror in this

09:17:52

3

case?

09:17:56

4

A JUROR:

09:17:56

5

THE COURT:

09:17:57

6

A JUROR:

09:17:57

7

(Juror excused from courtroom).

09:18:34

8

(Juror returned to courtroom).

09:18:34

9

09:18:36

10

09:18:37

11

A JUROR:

09:18:38

12

THE COURT:

09:18:42

13

completely disregard anything that former Juror No. 4 said or

09:18:46

14

did.

09:18:46

15

Can you do that, sir?

09:18:48

16

A JUROR:

09:18:49

17

THE COURT:

09:18:52

18

former Juror No. 4 said or did that causes you to doubt in any

09:18:57

19

way your ability to continue to be a fair and impartial juror

09:19:00

20

in this case?

09:19:03

21

A JUROR:

09:19:04

22

THE COURT:

09:19:06

23

else that might have occurred over the roughly one month since

09:19:09

24

I gave you the oath that causes you to doubt in any way your

09:19:12

25

ability to continue to be a fair and impartial juror in this

No.
Thank you very much.

Thank you.

THE COURT:

Good morning, sir.

If you could take your

mask off for a minute, please.
Sure.
First, I am instructing you that you must

Yes, I can.
Second, is there anything about what

No.
And just to be sure, is there anything
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09:19:15

1

case?

09:19:16

2

A JUROR:

09:19:17

3

THE COURT:

09:19:17

4

(Juror excused from courtroom).

09:20:00

5

(Juror returned to courtroom).

09:20:00

6

A JUROR:

09:20:00

7

THE COURT:

09:20:06

8

I am instructing you that you must completely

09:20:08

9

disregard anything that former Juror No. 4 said or did.

09:20:14

10

Can you follow that instruction, sir?

09:20:16

11

A JUROR:

09:20:17

12

THE COURT:

09:20:19

13

what former Juror No. 4 said or did that causes you to doubt in

09:20:25

14

any way your ability to continue to be a fair and impartial

09:20:28

15

juror in this case?

09:20:29

16

A JUROR:

09:20:30

17

THE COURT:

09:20:33

18

else, sir, that might have occurred over the last month since I

09:20:36

19

gave you the oath that causes you to doubt in any way your

09:20:39

20

ability to continue to be a fair and impartial juror in this

09:20:43

21

case?

09:20:44

22

A JUROR:

09:20:45

23

THE COURT:

09:20:45

24

(Juror excused from courtroom).

09:21:14

25

(Juror returned to courtroom).

No.
Thank you very much.

Good morning.
Good morning, sir.

Yes.
Okay.

Second, is there anything about

No, Your Honor.
And just to make sure, is there anything

No.
Thank you.
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09:21:14

1

COURTROOM DEPUTY:

That's all.

09:21:17

2

THE COURT:

All right.

09:21:22

3

juror's answer, I am confident that each juror can follow my

09:21:27

4

instruction to completely disregard what former Juror No. 4

09:21:31

5

said and did and that each juror doesn't feel that whatever

09:21:37

6

they remember or recall will affect their ability to be fair

09:21:43

7

and impartial or anything else that's occurred in the last

09:21:45

8

month would do so.

09:21:49

9

09:21:54

10

ready with its witness.

09:21:58

11

think.

09:21:58

12

09:21:59

13

09:22:04

14

THE COURT:

09:22:07

15

MR. SWANSON:

09:22:09

16

for Walgreens.

09:22:12

17

We believe that the prejudice to our client cannot be cured,

09:22:16

18

and so we believe that a mistrial is appropriate, but just

09:22:18

19

wanted to have that on the record.

09:22:20

20

Thank you.

09:22:21

21

THE COURT:

09:22:22

22

MR. MAJORAS:

Walmart joins, Your Honor.

09:22:26

23

MR. DELINSKY:

CVS as well, Your Honor.

09:22:32

24

MS. SULLIVAN:

Giant Eagle as well.

09:22:44

25

THE COURT:

Okay.

Okay.

Well, based on each

So I'm going to go forward.

We can bring -- I assume the plaintiffs are

MR. LANIER:

We're going to have a deposition, I

Yes, Your Honor, we have a deposition and

then after that we'll do the video hookup of Nelson.
Okay.

All right.

Your Honor, before you do, Brian Swanson

Appreciate the process that you just undertook.

That's fine.

I had asked clients to be on for this
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09:22:47

1

portion.

They can stay on if they want but they're not

09:22:49

2

required to be on, those who were on the phone.

09:24:36

3

(Brief pause in proceedings).

09:25:19

4

(Jury returned to courtroom at 9:24 a.m.)

09:25:19

5

THE COURT:

Good morning.

09:25:22

6

All right.

Mr. Lanier, you may call your next

09:25:25

7

09:25:26

8

MR. LANIER:

09:25:26

9

May it please the Court, ladies and gentlemen.

09:25:30

10

09:25:30

11

Your Honor, our -- my voice is a little rough.

09:25:35

12

Your Honor, our next witness is Mark Vernazza.

09:25:41

13

will be a videotape deposition.

09:25:46

14

V-e-r-n-a-z-z-a.

09:25:56

15

in the deposition in what's called a 30(b)(6) capacity.

09:26:00

16

means, in essence, he's speaking for the corporation because

09:26:03

17

companies need someone to speak for them.

09:26:07

18

by the company to speak for the company.

09:26:11

19

09:26:16

20

8 minutes.

09:26:20

21

31 minutes is what CVS has designated as defendants, and with

09:26:25

22

the Court's permission, we're ready to play it.

09:26:31

23

09:26:33

24

09:26:33

25

Please be seated.

witness, please.
Thank you, Your Honor.
Good

morning.

It

He spells his name

He is CVS's corporate counsel who testified
That

So he was designated

The whole deposition play, Your Honor, is an hour and
37 of that is what we've designated as plaintiffs.

MR. DELINSKY:

Your Honor, may I just add one line to

Mr. Lanier's -THE COURT:

Yes, Mr. Delinsky.
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OPIATE LITIGATION
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Judge Dan Aaron Polster
OPINION AND ORDER

Before the Court is Defendants’ Joint Motion for Certification of Orders for Interlocutory
Appeal (the “Motion”). Doc. 4205. Plaintiffs have filed an opposition brief (Doc. 4240), and the
Pharmacy Defendants submitted a reply brief (Doc. 4246). For the following reasons, the Motion
is DENIED.
I. Background
On December 21, 2022, the Pharmacy Defendants 1 jointly moved for certification of
interlocutory appeals on three issues in the Court’s prior orders. The first issue is whether the Ohio
Product Liability Act (“OPLA”) abrogated Plaintiffs’ (Ohio’s Lake and Trumbull Counties) public
nuisance claim. Doc. 4205 at 4-7. The Pharmacy Defendants earlier raised this issue by
incorporation in their Track Three Joint Motion to Dismiss, which the Court denied on August 6,
2020. Doc. 3340-1 at 30 (citing Doc. 497-1 at 8 and Doc. 491-1 at 22-26); Doc. 3403 at 32-33.
The second issue is whether the Court properly handled a juror’s misconduct during the trial. Doc.

1

The Pharmacy Defendants are Walmart Inc.; Walgreens Boots Alliance, Inc.; Walgreen Co.; Walgreen Eastern Co.,
Inc.; CVS Pharmacy, Inc.; Ohio CVS Stores, L.L.C.; CVS TN Distribution, L.L.C.; CVS Rx Services, Inc.; CVS
Indiana, L.L.C.
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4205 at 8-10. The Pharmacy Defendants earlier raised this issue in their mistrial motion, which the
Court orally denied on October 25, 2021. Doc. 4068 at 3-6; Doc. 4078 at 3785-89. The final issue
is whether the Controlled Substances Act (“CSA”) imposes anti-diversion duties on corporate
pharmacies. Doc. 4205 at 10-13. The Court not only rejected the Pharmacy Defendants’ position
in the August 6, 2020 dismissal order, but it also refused to certify the issue for interlocutory appeal
on September 22, 2020. Doc. 3403 at 13-25; Doc. 3439-1 at 21-23; Doc. 3499 at 8-9.
II. Analysis
A. Redundancy
As an initial matter, the Motion is partially redundant because the Court has already
declined to certify the OPLA abrogation and CSA duties issues for interlocutory appeal. Doc. 1283
at 2; Doc. 3499 at 8-9. 2 Despite these prior orders, the Pharmacy Defendants neither ask the Court
to reconsider the previous rulings, nor apply the law of reconsideration in their recent Motion.
Rather, the Pharmacy Defendants present their certification arguments anew without any reference
to the Court’s previous decisions. The Court declines to entertain these certification arguments
again, particularly because the Pharmacy Defendants have provided no reason to do so. Cf.
Caterpillar Inc. v. Lewis, 519 U.S. 61, 74 (1996) (commenting that “routine resort” to interlocutory
appeal confounds the federal courts final judgment rule).
B. Timing
A motion for an interlocutory appeal certification must be filed with the district court
within a reasonable amount of time after the court issues the order sought to be appealed. See
Williams Powell Co. v. National Indem. Co., 1:14-cv-807, 2019 WL 6840167, at *1 (S.D. Ohio

2

During Track One, the Court rejected the OPLA abrogation argument. Doc. 1203. The Distributor Defendants then
moved for certification of an interlocutory appeal on the abrogation issue (Doc. 1280-1 at 19-22), but the Court denied
the motion (Doc. 1283).
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Dec. 16, 2019) (citing Arenholz v. Board of Trs. of Univ. of Ill., 219 F.3d 674, 675-76 (7th Cir.
2000)). 3 While the relevant statute does not fix a specific time by which a certification motion
must be filed with the district court, various courts within this Circuit have commented that a lapse
of more than “two months” between the court order and the certification request is unreasonable
and untimely. Eagan v. CSX Transp., Inc., 294 F. Supp. 2d 911, 914 (E.D. Mich. 2003).
In this case, the Pharmacy Defendants’ request to certify portions of the Court’s dismissal
order is plainly untimely because their delay is measured not in months, but in years. 4 The Court
first rejected the OPLA abrogation issue during Track One on December 19, 2018, meaning the
Pharmacy Defendants waited three years and one day before asking the Court to certify an
interlocutory appeal of this issue. 5 Likewise, the Court issued its dismissal order on August 6,
2020, which is a delay of one year and four months.
The Pharmacy Defendants’ only explanation for their delay is the “changed posture” of the
case, but this does not excuse their delays. The Pharmacy Defendants offer no legal support for
the proposition that a “changed posture” can excuse years-long delays. Doc. 4246 at 2, 4. And,
even assuming arguendo the Pharmacy Defendants are correct, their identified changes in posture
do not help them. The Pharmacy Defendants first contend their request to certify the OPLA
abrogation issue is timely because the Court was previously reluctant to allow an interlocutory

3
Curiously, the Pharmacy Defendants cite the Arenholz case in their reply brief for the proposition that there is no
statutory time limit to seek certification but somehow omit the very next sentence, which states there is a “nonstatutory requirement” that the certification must be sought within a “reasonable time” after the order to be appealed
is issued. Doc. 4246 at 4. It is extremely bad form for the Pharmacy Defendants to cherry-pick portions of a decision
supporting their argument and simply ignore the rest.
4

Even the Pharmacy Defendants’ certification request for the juror misconduct issue is pushing the limits of
reasonableness because they waited 56 days before requesting an interlocutory appeal of the mistrial order. This delay
approaches the two-month limit articulated in Eagan.

5

During Track One, the Pharmacy Defendants’ dismissal motion adopted the Distributor Defendants’ OPLA
abrogation argument. Doc. 497-1 at 8 (citing Doc. 491-1 at 22-26). However, the Pharmacy Defendants did not
subsequently join the Distributor Defendants’ motion to certify the issue for interlocutory appeal. See Doc. 1280.
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appeal without proper discovery. Doc. 4246 at 4-5. Yet, the case has long since advanced past
discovery, and the Pharmacy Defendants still waited years to seek certification. Further, the
Pharmacy Defendants defend their delay in seeking certification of the CSA duties issue for a
second time by pointing to Plaintiffs’ decision to drop their distribution-based claims during
trial. Id. at 5. But the Court previously denied certification of this issue, in part, because Plaintiffs
could establish public nuisance in dispensing without proving CSA violations, and that logic
remains true without the distribution claims. Thus, the Pharmacy Defendants have failed to provide
an adequate explanation for their delay, and that alone warrants denial of this branch of the Motion.
C. Merits
Even without the redundancy and timing issues, the Court further concludes the Pharmacy
Defendants’ certification arguments fail on the merits because none of their identified issues meet
the statutory criteria for certification. Under 28 U.S.C. § 1292(b), a district court may, at its
discretion, certify an order for interlocutory appeal when: (1) the order at issue involves a
controlling question of law; (2) there is substantial ground for difference of opinion of the legal
issue; and (3) an immediate appeal from the order may materially advance the ultimate termination
of the litigation.” When analyzing these elements, a district court must be mindful that certification
under Section 1292(b) should be “granted sparingly and only in exceptional cases.” In re City of
Memphis, 293 F.3d 345, 350 (6th Cir. 2002). Indeed, “doubts regarding appealability should be
resolved in favor of finding that the interlocutory order is not appealable.” Jackson v. City of
Cleveland, 219 F. Supp. 3d 639, 643 (N.D. Ohio 2016) (internal alterations omitted) (citing United
States v. Stone, 53 F.3d 141, 143-44 (6th Cir. 1995)).
Here, each of the Pharmacy Defendants’ identified issues clearly do not meet the third
element because resolution of the issues will not materially advance termination of the litigation.
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First, the OPLA abrogation issue fails because Plaintiffs have other causes of action against the
Pharmacy Defendants that were bifurcated and stayed during the public nuisance trial, and they
will be able to pursue those claims even if the OPLA abrogated the public nuisance claim. Doc.
3315. Next, as even the Pharmacy Defendants recognize, the juror misconduct issue would result
in a new public nuisance trial, which would extend the litigation rather than advance its
termination. See Doc. 4205 at 10. Third, as the Court previously explained, the CSA duties issue
would not terminate the litigation because Plaintiffs can establish public nuisance with proof of
either intentional or unlawful conduct—meaning Plaintiffs could succeed with evidence of
intentional conduct even if the Pharmacy Defendants did not violate the CSA. Doc. 3499 at 8-9.
Quite simply, each of the proposed interlocutory appeals will unnecessarily extend the
litigation because a final judgment is near. The abatement hearing is set for two weeks in May
2022, and the parties have invested significant time and resources to prepare. Authorizing an
appeal at this juncture will result in longer delays than if the Court simply proceeds to the
abatement hearing. At that point, there will be a final judgment, and the parties can appeal as a
matter of right. The Court is certain that the Sixth Circuit Court of Appeals will be better off
addressing all appellate issues at once on a complete record.
III. Conclusion
Defendants’ Joint Motion for Certification of Orders for Interlocutory Appeal, Doc. 4205,
is DENIED.
IT IS SO ORDERED.

/s/ Dan Aaron Polster 1/31/22
___
Dan Aaron Polster
United States District Judge
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